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Mexico’s ‘““War on Drugs” = Real or Rhetorical Armed €Conflict?

Patrick Gallahue”

Mexikos Kampf gegen Drogenkartelle wird oftmals als . Drogenkrieg™ bezeichnet. Der Autor untersucht, ob die Auseinander-
serzungen awischen Militdr und Drogenkartellen als bewaffneter Konflikt einzustufen sind, womit sie dem humanitiren Vol-
kerrecht unterliegen wiirden. Angesichts mehrerer weitreichender Entscheidungen sowie unter Berlicksichtigung modermer,
sogenannter  anarchischer” Konflikte liegt es nahe, von einem bewaffneten Konflikt zu sprechen. Doch eine solche Einord-
nung wire unzutreffend, da die Drogenkartelle nicht die erforderliche Organisationsstrukiur aufweisen. Insofern handelt es
sich bei Mexikos , Drogenkrieg” eher um einen rhetorischen als um einen tatsiichlichen bewaffneten Konflikt.

The author considers Mexico's “drug war”™ to determine if the ongoing violence between authorities and drug cartels can be
classified as an armed conflict, which would make the situation subject to International Humanitarian Law (IHL). Looking at
several influential decisions that determined the existence of an armed conflict as well as a consideration of modern, so-called
“anarchic” conflicts, the current crisis seems well suited for such a categorisation, However, classifying Mexico's situation as
an armed conflict would be inappropriate, Though sophisticated in some respects, these groups lack the organisation require-

ment and the violence unigue to this crisis make this “drug war” a rhetorical war rather than a real armed conflict.

1. Introduction

“I's a serious fight” Mexico™s President Felipe Calderdn
declared of his government’s battle against illegal narcotics
and their purveyors. “IUs a war!™

Though no one doubts the so-called war on drugs has been a
“serious fight”, the better question is whether 1t is actually a
“war”. Colloguially the situation in Mexico has been referred
to in military terms for decades and recently it has started to
look less like a metaphorical war and more like an actual
armed conflict in the sense of International Humanitarian
Law. The military has bheen engaged, casualties have
mounted and violence has spread. The nation's conservative
leader even struck a martial pose by donning a military uni-
form for a trip to the front lines.> But as the means, methods
and actors (not to mention the vernacular) have become more
warlike, has the situation actually become an armed conflict
by international legal standards?

A war waged (at least partly) by criminals tends to be an
awkward match with the rules that have developed for the
classification of internal armed conflict. This is mainly be-
cause the law was written with the stated intention of exclud-
ing “plain banditry™ and “situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of vio-
lence and other acts of a similar nature ™ Even so, the condi-
tions in existing jurisprudence do not discount criminals and
instead place the emphasis on two criteria - the intensity of
the conflict and organisation of the parties.

This paper will argue that Mexico’s unigue situation makes it
poorly suited for an armed conflict paradigm. Though there
are many convincing arguments that the situation is in fact an
armed conflict — which this paper will present — the groups
wreaking havoc in the territory still fall short in several re-
spects. First, the nature of the “conflict” makes intensity very
hard to gauge. For example, how to measure the casualties
when the cartels are “warring” with both the state and one
another? Is the state-versus-cartels a single armed conflict or
does it represent multiple wars? If the latter is recognised,
then 15 every inter-cartel conflict a “war™ as well?

Secondly, these groups are generally - though arguably not
entirely — unahle to comply with the norms of International
Humanitarian Law. Furthermore, unlike many other disor-
dered armed groups, these syndicates generally lack a stable
chain of command and in some cases have only loose control
over their “armed forces™. What’s more, (though the point is
mostly theoretical) it is extremely difficult to tolerate a situa-
tion where drug gangs’ tactics are measured by military
necessity,

For all of these reasons, this paper will argue that the current
crisis in Mexico is not an armed conflict for the purposes of
International Humanitarian Law,

2. War vs. “Plain Banditry"

There is no shortage of historical precedence of wars staffed
by gangsters, In the Middle Ages, armed forces were fre-
quently a loose combination of trained professionals mixed
with provisional, informal and irredeemably criminal ele-
ments.® Historians observe that as stronger states established
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a permanent, professional and disciplined military class, au-
thority merged to fewer powers, which facilitated the emer-
gence of the state system as the sole proprietors of “legiti-
mate violence,™

As power consolidated around states, the laws of armed con-
flict were designed with an obvious hias towards them — es-
sentially excluding non-state actors like rebels, insurgents
and criminal gangs. Early international agreements on war
share a noteworthy characteristic, namely that only armed
conflict between states was considered legitimate, leaving
civil wars subject exclusively to domestic laws.® What few
international rules applied to civil wars were nebulous at best
and depended largely on a state’s improbable willingness to
recognise its antagonists as belligerents.”

The International Committee of the Red Cross (ICRC) had
long warned of the dangers of leaving internal armed conflict
unregulated.'” In the 19205, some unexceptional agreements
were forged to establish simple considerations for the vie-
tims of internal armed conflict.'! Yet following World War IT,
the 1CRC worked through several drafis of a provision pro-
mating principles to be respected during civil war that even-
tally ok the form of Article 3 commaon to the four Geneva
Conventions of 12 August 194992 This provision, better
known as common Article 3, imposes basic humanitarian
obligations on both the government and non-state actors dur-
ing civil war.!* The Article lays down a prohibition on vio-
lence to life and person; the taking of hostages, “outrages
upon personal dignity™ and “the passing of sentences and the
carrying out of executions without previous judgment pro-
nounced by a regularly constituted court™. ' It also requires
that the wounded and sick be cared for and that humanitarian
bodies, such as the [CRC, “may offer its services to parties to
the conflict.”13

States cxpressed fears that common Article 3 was too broad
and would confer legitimacy to small bands of disorganised
rebels or worse — mere outlaws. ' Governments argued that
there existed “a risk of ordinary criminals being encouraged
o give themselves a semblance of organisation as a pretext
for claiming the benefit of the Convention, expressing their
crimes as ‘acts of war’, in order to escape punishment for
them,”™"”

Armed groups fighting their governments tend to suffer a
number of labels including rebels, traitors, insurgents, out-
laws or freedom fighters. Any may accurately apply. Com-
mon Article 3 states that, “the application of the preceding
provisions shall not affect the legal status of the Parties to the
conflict.”'* Unlike combatants in an international armed con-
flict, rebels may still be prosecuted domestically for chal-
lenging the state’s authority, so these groups must straddle an
uncomfortable status as both soldiers and criminals.'?

A Protocol Additional to the Geneva Conventions of 12 Au-
gust 1949, and relating to the Protection of Victims of Non-
International Armed Conflicts {Additional Protocol I1), was
established to clarify the regulations enshrined in the Geneva
Conventions. However, it set a high threshold for applicabil-
ity.”” namely those conflicts between armed forces that are
under responsible command, control territory to a degree that
they can “carry out sustained and concerted military opera-
tions and to implement this Protocol.™ Additional Protocol
IT also explicitly excludes “situations of internal disturbances
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and tensions, such as riots, isolated and sporadic acts of vio-
lence {...) as not being armed conflicts.”"22

The prohibitively elevated threshold is one possible reason
why “international bodies have applied Protocol IT much less
frequently than common Article 3.5

Yet outside the restricted ambit of Additional Protocol 11,
problems in knowing when to apply International Humani-
tarian Law remain. Distinguishing armed conflict from ordi-
nary criminality — especially “at the lower end™ — can be
difficult. Violence may be rife in Detroit, Johanneshurg or
Maples, yet it would be hard to argue there is an armed con-
flict occurring in these places.

During the drafting of common Article 3, a handful of dele-
gations sought to develop objective criteria for a situation to
be deemed an armed conflict® - rather than “any form of an-
archy, rebellion or even plain banditry."2* The effort to create
a checklist of conditions for internal armed conflicts was
abandoned, though the draft conditions are stull viewed as
helpful indicators to determine when common Article 3
should apply.?” Among the indicia were: the armed party
against the state “possesses an organized military force, an
authority responsible for its acts, acting within a determinate
territory and having the means of respecting and ensuring
respect for the Convention "2®

Features that were also considered include the recognition of
belligerency from the rival state; that the group demonstrate
stare-like attributes and that it agrees to the Geneva Conven-
tions — all of which set the bar fairly high.** Yet some of these
criteria, such as the element that armed opposition groups

T M, p 29

B AL Caszese, International Law, 2nd ed., Oxlond 2005, p. 400,

# L. Moir, The Law of Intermal Armed Conflict, Cambridge 2002, pp. 21-
22,

F. Kalshoven/L. Legveld, Constraints on the Waging of War: An Intro-

duction to International Humanitarian Law, Geneva'Switzerland 2001, p.
28,

L. Moir, siepra nate 9, p, 22,

I, p. 23,

1M, Griffin, Ending the Impunity of Perpetrators of Human Kights Atro-
cities: A Major Challenge for International Law in the 215t Century, in:
Intemmational Review of the Red Cross 838 (20000, p. 369,

" Article 3 common to the four Geneva Conventions of 12 August 1949, 75

UNTS 135, entered into force 21 October 1950 (hereafter referred to as

“wommaon Article 371

b

Common Article 3.
1% L. Moir, supez note 3, p, 24,
1T I. Pictet, supea note 3, p. 32
1 Common Article 3,

" L. Zegveld, The Accountability of Armed Opposition Groups in Inter-
national Law, Znd ed., Cambridge 2003, pp. 37-35,

* F, Kalshoven/L. Zegveld, supra note 10, pp. 138-13%9,
21 Additional Protocol 11, supra note 4.

2 fhid,

2 L. Zegveld, supra note 19, p. 143,

* Imter-American Commission on Human Rights, Juan Carlos Abella v,
Argentina [“Tablada Case™] Case No, L1137, (18 November 1997, para,
153,

L. Muoir, supere mote 9, pp, 35-36,
1. Pictet, supra note 3, p. 35,

L. Mair, suprir note 9, p, 36,

B i

i,

[

L I

172011



demonstrate a degree of organisation; have since become
commonly accepted standards for the existence of an armed
conflict, 30

The exclusion in Additional Protocol 1T of “situations of
internal disturbances and tensions™ means many armed con-
flicts meet the limit for common Article 3 to apply, without
bringing the regulations of Additional Protocol 1 into
effect,’! unless those rules are customary.*2 A recent study by
the ICRC argues that the majority of the rules of customary
law regarding international armed conflict are now custom-
ary for internal armed conflict as well 32

The Appeals Chamber for the International Criminal Tri-
bunal for the former Yugoslavia (ICTY) reached a workable
definition of armed conflict in its landmark Tadid decision on
jurisdiction. ™ The Tribunal established that, “an armed con-
flict exists whenever there is a resort to armed force between
States or protracted armed violence between governmental
authorities and organized armed groups or between such
groups within a State"3* This definition was included in the
Rome Statute of the International Criminal Court® and has
been reinforced by experts.®?

Deespite emphasising two main factors — the level of hostili-
ties (“protracted armed violence™) and the organisation of the
parties (“organised armed groups™) — the decision still lacks
specific tests or indicia for when tw apply International
Humanitarian Law. Mob wars may feature intense violence
and high levels of organisation but the law of armed conflict
was never meant to cover skirmishes “on the order of the
Hatfields versus the McCoys."%

Yet in light of some notoriously chaolic contemporary con-
flicts, the drug cartels at the centre of Mexico's current crisis
may seem obsessively organised by comparison, One-time
internecine gun battles between rival gangs have grown 1o in-
clude gory acts of “narco-terror” against government agents
and officials. * Examples include the grisly display of sol-
diers’ heads in plastic bags, messages for authorities
scrawled into mutilated corpses to say nothing of the high
profile terror killings of judges, prosecutors and police.™
The threshold for violence to reach the status of armed con-
flict has long been crossed, according to some independent
benchmarks. For example, the Uppsala Conflict Data Pro-
gram considers a conflict that surpasses 1,000 deaths per
year as “war” for the sake of “intensity level”.#2 Yet, between
2006, when President Calderdn declared his “war on drugs™,
and mid-2010, more than 28,000 people have been killed.+?
However, to incorporate drug gangs into an International Hu-
manitarian Law model tums many principles of IHL on its
head. What little relevance reciprocity maintains in modern
non-international armed conflict™ would be completely lost
in the context of criminal narco-syndicates. Furthermore,
despite stunning levels of collaboration with state entities in
some instances,** these groups seem to have little interest in
assuming control of the state, other than to create a situation
that allows them ro function unmolested.* Their primary
goals are 1o control supply routes and the largest share of the
drug market along with other illegal enterprises.®” Essen-
tially, “their very aim is incompatible with [International
Humanitarian Law] "%

Mevertheless, the law only seeks to prevent banditry from
being classified as an armed conflict*” and does not explicitly

€ase Studies

exclude bandits from being one of the parties to an armed
conflict, This is implicit in the Yugoslavia Tribunal's state-
ment that “the determination of the existence of an armed
conflict is based solely on two criteria; the intensity of the
conflict and organisation of the parties, the purpose of the
armed forces to engage in acts of violence or also achieve
some further objective is, therefore, irrelevant.”0

2.1.  Mexico's “War” — But is it an Armed Conflict?

If one were to classify the situation in Mexico as an armed
conflict (or conflicts), the most appropriate classification
would be non-international - both with regards to the cartels
vs. the state or within the competing cartels. Though the
United States is involved materially in the situation, the sup-
port goes to the Mexican state in order to enforce the law.®
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Also, while there is some reputed collaboration between
Mexican drug cartels and other international eriminal syndi-
cates,”? it would be hard to make the case that any of these
factions are under the effective control of a foreign state, as
would be necessary for the conflict to be international 53
Moreover, though gun battles linked to Mexican cartels have
occurred in the United States, common Article 3 applies even
when the violence crosses borders. ™

Yet, as stated earlier, among the informal indicators of a non-
international armed conflict is the resort to use of the military
over the palice or other law enforcement agencies™ — which
has occurred in Mexico since the 1990s and increased under
the Calderdn administration,

It has also been said above that the Tadic definition — the core
purpose of which is to “distinguish an armed conflict from
banditry™ ™ — stressed the protracted nature of the conflict
and the level of organisation among the parties.”® However,
these two factors deserve further inspection. As one court
pointed out, “from the examinations which the ICTY and
other international criminal tribunals conduct, it is clear that
these two criteria sub-divide further, depending on the fac-
tual scenario.™™ When considering the intensity of the con-
flict in Kosovo, the ICTY considered the “seriousness and
increase in armed clashes™; “the spread of clashes over the
territory”™; “increase in the number of governmental forces™
and “weapons used by both parties.”™0

Using these indicators, Mexico makes a fairly good case for
an armed conflict. Vielence has increased and drug barons
have hired their own paramilitary forces. Clashes have also
spread and recovered arms caches include guns, grenades,
rocket launchers, dynamite and hundreds of thousands of
rounds of ammunition !

Cartels may even be said to control territory — or at least the
state can be said to have lost control of territory,*2 Reportedly
up to 30 percent of Mexico's arable terrain is used for illicit
crops® and in early 2009 there were allegedly more than 200
“zones of impunity™ for criminality.® In some cases, gangs
even take on a guasi-governmental presence, imposing taxes,
sefting up roadblocks and enforcing their own laws.®

With respect to the protracted nature of the conflict, the past
four decades have seen a number of anti-drug operations,5®
Most are symptomatic of national security or law enforce-
ment operations (i.e. border security, seizure of funds and
crop eradication) than military action.5” But Calderén’s inten-
sification of the “drug war” and inclusion of the military has
seen violence rise and the increasing use of guerrilla tactics,
MNevertheless, assessing a conflict’s duration in its midst has
never been an exact science. In 1989, in response to the
takeover of the La Tablada military barracks by a small band
of armed leftists in Argentina, the military led a high-pow-
ered siege using tanks, armoured vehicles and even incen-
diary weapons.® Reacting to a number of alleged human
rights violations, including the right to life, humane treat-
ment and judicial protection, the Inter-American Commis-
sion on Human Rights deliberated whether the 30-hour
standoff berween the military and the 42 attackers qualified
as a non-international armed conflict.’ In deciding that it
did, bringing common Article 3 into effect, the Commission
pointed to the “direct involvement of governmental armed
forces™ and “the concerted nature of the hostile acts."™

However, critics of the Tablada decision point out that the
Commission appeared to turn to another legal regime be-
cause it found its own human rights instrument wanting.”™
The Commission lamented that “the American Convention
containg no rules that either define or distinguish civilians
from combatants and other military targets, much less
specify when a civilian can be lawfully attacked or when
civilian casualties are a lawful consequence of military oper-
ations.™* But as one author pointed out — neither does com-
mon Article 3.7

Furthermore, it is a firmly agreed upon principle that human
rights law does not cease once armed conflict commences,™
The Commission may have just as easily considered a viola-
tion of the right to life using human rights as the prevailing
legal regime™ instead of turning to IHL and viewing portions
of the complaint through the lens of direct participation in
hostilities.™

It is this point that could be seen as the danger of “over-clas-
sification™.™ A rush to categorise a situation as an armed
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conflict risks turning a “rhetorical™ war™ into a literal one.
Much as the so-called “war on terror™ is criticised, a war on
drugs is potentially an even more awkward application of
THL *“to a situation for which it was not designed.”™ Sassdli
writes, “[Over-classification] deprives persons of the better
protection they would benefit from under the law of peace, in
particular against the use of force and deprivation of free-
dom. ™%

Theoretically, armed opposition groups are bound by the
same principles of proportionality and distinction as state
armies in an intemational armed conflict.®! It is truly chilling
1o imagine a scenario where civilian casvalties in a “drug
war” are measured against “military necessity™.
Furthermore, as the Inter-Amerncan Commission on Human
Rights recognised, the involvement of government armed
forces does not ipso facto make a confrontation an armed
conflict.®2 The Commentary on Additional Protocol 11 states
that “internal disturbances,” not covered by common Article
3, include, “situations, which do not necessarily degenerate
into open struggle, [when] the authorities in power call upon
extensive police forces, or even armed forces to restore inter-
nal order™

That the Mexican government has turmed to its military is
more reflective of the fact that its local and federal police
forces are incompetent and corrupt, than evidence of inten-
sity.® Yet the subject of intensity also presents a conundrum.
Can the state-versus-cartels body count be seen as a single
armed conflict or does each cartel represent a unique party to
a different armed conflict? How then to measure the inter-
cartel killings? These are all factors that create deep compli-
cations in classifying the situation an armed conflict.

It could be worth trying to distinguish cartels’ financial and
technological sophistication from their military organisation.
Rather than a coherent chain of command, Mexico’s drug
gangs seem to be a muddle of large syndicates, fragmented
former cartels, gangs and gangsters-for-hire as well as other
non-aligned freelancers.® Many specialists even point out
that the term “cartel” is incorrect in light of the way these in-
creasingly fractured narco-groups are organised. A US Con-
gressional Research Service report on Mexico commented,
“The term drug cartel remains the term used colloguially and
in the press, but some experts disagree with this because
‘cartel” often refers to price-setting groups and it is not clear
that Mexican drug cartels are setting illegal drug prices."5®
Some organisation may distinguish itself in the future and
force Mexico into a recognised armed conflict, perhaps in a
particular state, However, as it is currently ordered, the situa-
tion is not ideal for such a classification.

2.2, Mexico and “Anarchic Conflicts™

Yet, if the groups make a credible case as a party 1o an armed
conflict, it may be precisely because other modern wars are
50 chaotic. Many lawless contemporary crises have chal-
lenged analysts to find a suitable regime when dealing with
myriad parties engaged in unruly violence. These situations
are informally known as “anarchic conflicts™ #

Somalia, for example, has essentially existed without the
presence of an effective state since the corrupt US-backed

regime of Mohammed Siad Barre collapsed in 1991 and

competing warlords took up arms to fill the vacuum.® When
analysing how the nature of an armed conflict can influence
who is considered organised enough to be a party — Somalia
is an inevitable illustration. It is one of the unfortunate poster
cases for so-called “anarchic conflicts” 8

The types of wars characterised as “anarchic” go beyvond
clear rebellions or use of force against the state. They involve
“the implosion of national institutions, authority, law and
order, in short the body politic as a whole™ This may in-
clude situations where a titular government remains in place
though in effect exercises very little control or also to cir-
cumstances where order - even among the warring factions -
breaks down.®! This produces a crisis for humanitarian or-
ganisations that depend on leaders with some semblance of
command.®? After all, “IHL can only be implemented by and
with parties w0 armed conflict” which implies 4 minimum
degree of organisation.”

Yet despite the situation being decried as “chaos™ by the
then-UN Secretary General, the Security Council passed a
resolution urging, “all Somali parties, including movements
and factions, immediately cease and desist from all breaches
of international humanitarian law™ This resolution was
directed at roughly 30 different armed groups “lacking any
real power” %
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muan, Real Security Concerns, in: Boston Review (December 2002/ ]anu-
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Zegveld posits two possible interpretations (o the Security
Council’s decision to refer to these ragtag bands as parties 1o
an armed conflict, The first suggests that once violence has
crossed a certain threshold any group in the territory of the
war is subject to common Article 3 as a “party to the con-
flict” regardless of organisation or authority.®® This view
“poses no requirements as to the organisation or factual
authority of the groups subjected to this article.™ It essen-
tially shifts the emphasis to the level of violence.

The second interpretation proposes that the Council deemed
at least one group to be of sufficient power and organisation
to qualify as a party to an armed conflict bringing common
Article 3 into effect and thus effectively binding “all inhabi-
tants of the territorial state, both individuals and groups.™®
Zegveld, however, adds that, “the text of common Article 3
supports only the first interpretation’” since no mention 1s
made of the rules being relevant 1o anyone other than parties
to the conflict.”

Both the International Criminal Court and the Yugoslavia Tri-
bunal have said that armed groups only require “some degree
of organisation.” "™ However, Zegveld argues that the Somali
groups only had the ability to comply with the most basic
proscriptions such as cruel treatment, torture and murder.!™
This piecemeal method — which suggests that an armed
group may be subject only to the rules that it is capable of
complying with — has been called the “functional approach™
towards qualifying an armed group a subject of International
Humanitarian Law."? Sassdli writes: "One can adopt a func-
tional approach and consider any group to be subject to some
rules formulated in terms of absolute prohibitions (such as
the prohibition of torture), while not necessarily also to rules
requiring a minimum degree of organization (such as respect
of judicial guarantees).”"!™

This raises many of the points that arose during common
Article 3's drafting. Sassdli, however, writes: ““This approach
may be appropriate once an armed conflict already exists,
However it defies logic if it is used to determine whether at
least two groups have the necessary degree of organization to
make a situation an armed conflict, as IHL cannot only partly
apply in a situation. For that purpose, [ argue it is preferable
to require from an armed group the minimum degree of orga-
nization necessary to comply with all the rules of THL of
non-international armed conflicts — which are, in any event,
maostly formulated in prohibitory terms," 1

This view would necessitate an analysis of the most organ-
ised groups to gauge their levels of organisation. If they are
organised enough, the situation would be an internal armed
conflict and then conceivably “[olne [could] adopt a func-
tional approach and consider any group to be subject to some
rules formulated in terms of absolute prohibitions. ™19

An analysis of each syndicate would be bevond the scope of
this paper but it is worth briefly looking at the structure of a
few of these groups.

Cartels are said to be large, sophisticated, and mainly hori-
zontal organisations with multiple movable parts.!™ They
reportedly work with or employ “gatekeepers” who control
the transhipment points and/or manage territories under their
contral.'7 It is a functional hierarchy that enables the groups
to fill vacancies quickly, as frequent turnover is inevitable in
an industry largely regulated by violence, 1™

44

The Gulf Cartel employed a paramilitary force — Los Zetas —
which was originally recruited as muscle for the cartel, but
then branched out to lead its own criminal operation.'® The
two organisations have subseguently collaborated as “The
Company™, with three leaders from Los Zetas and the Gulf
Cartel ar the helm — though this has been described as a
“loose cooperation that developed (...) as largely a matter of
convenience.”''" The Company, however, did not interfere
with both groups’ abilities to continue operating as au-
tonomous entities, !

The cartels occasionally form alliances''? to repel encroach-
ments of one group into another’s territory, but these partner-
ships tend to be shon-lived. For example, La Familia was
formerly allied to the Gulf Cartel and Los Zetas but then set
out on its own.!'3 [ts independence from the Gulf and Sinaloa
gangs has been speculated to be a means of remaining “neu-
tral in the face of the violent confrontations among various
elements of those cartels.™ 14

La Familia bears many hallmarks of an organised armed
group. According to the United States Drug Enforcement
Administration, La Familia employs a propaganda specialist,
requires members to go through three-to-six month training
camps and uses some of its funds to hand out bibles and sup-
port schools in Michoacdn.!'® However, even if La Familia is
organised enough to be a party to an armed conflict with the
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Mexican state, has the violence between the state and La
Familia been sustained or intense enough to make the situa-
tion an armed conflict? Despite paroxysms of bloodshed, the
answer is probably not.

This raises the question of organisation again. The Yu-
goslavia Tribunal confronted the issue when considering war
crimes charges against several members of the Kosovo Lib-
eration Army (KLA). Significant features included the back-
ing of a political party,''® ¢ivil society representation!!” and
identifiable leaders.!'"® The fact that the KLA had headguar-
ters scattered throughout Kosovo was also considered signif-
icant,"™ as was the internal organisation, chain of command
and™ alleged (albeit rarely enforced) disciplinary struc-
ture."?! That non-governmental organisations and foreign
missions were generally baffled as to who was in charge,
or how authority was exercised, did not disqualify the KLA
as an organised party.'** Rather the Chamber decided it
“reflects the conditions under which the KLA operated at
the time.'*123

The Trial Chamber sided with the view that the KLA was
organised enough to be a party to an armed conflict.’ Some
of the indicia -~ headquarters and disciplinary structure —
could just as easily have been said about any number of the
cartels (or the Gambino crime family in New York City for
that matter). Yet Mexico's narco-syndicates do not seem to
have a comparable organisational stability. At the very least,
it could be presumed that insurgent groups are supposed to
have more control over their armed factions than the Gulf
Cartel had over Los Zetas. One could analyse the paramili-
tary groups — or other syndicates like La Familia, which may
actually demonstrate civil society representation — to assess
whether they are organised enough to make the situation an
armed conflict. But the violence perpetrated by individual
groups is too sporadic and too dispersed to reach the thresh-
old of intensity,

MNevertheless, the government continues 1o prove that it is not
a “war" against particular groups because as cartels are bro-
ken apart and reassemble, the “hostilities™ continue regard-
less of how the enemy is organised. Subsequently the Mexi-
can state finds itself battling a phantom not embodied in
most of the forms vsually assumed by armed opposition
groups. In other words, it is exactly what one might expect an
ultra-violent “war on drugs™ to look like,

3 Conclusion

Attempts to establish that a sitwation is an armed conflict
is mever an exact science. Whether one measures the “direct
involvement of governmental armed forces™ and “the con-
certed nature of the hostile acts™2% as the preeminent factors,
the eriteria are always context-specific, They are not one-
size-fits-all formulas as the ICTY recognised by saying, “the
determination of the intensity of a conflict and the organisa-

€ase Studies

tion of the parties are factual marters which need 1o be de-
cided in light of the particular evidence and on a case-by-
case basisg, 126

It is not beyond the realm of imagination that a state could
find itself in a proper war with a criminal syndicate. This
may depend on the unity of the groups — or stature of a single
group — that the state is contending with. It could also depend
on the strength — or even the existence — of the state and s
ability to maintain some contral over the sitwation. Chaos
could necessitate the recognition of armed conflict, even if
the parties do not fit neatly into what is traditionally defined
as a party to an armed conflict. The Tadid decision empha-
sises the organisation of the groups and the threshold of vio-
lence, though some may argue that exceptional circum-
stances could require greater emphasis on one or the other as
seems o have happened in Somalia,

The situation in Mexico may yvet someday necessitate such a
classification. In the future (potentially the very near future)
some group may distinguish itself and/or the violence may
actually threaten the existence of the state, Yet as it's cur-
rently configured, Mexico would not make a good case for
armed conflict. Rather Sassali’s wamings of over-classifica-
tion seem very appropriate to Mexico and its role in the
wider “war on drugs™. Terms like military targets and mili-
tary necessity are inappropriate when it comes to the kinds of
law enforcement operations that are required for anti-nar-
cotics manoeuvres {and wholly unacceptable when it comes
to syndicates’ tactics).

Though it is largely only a theoretical point, the military can-
not be legitimate targets for the cartels. The reverse is also
trues alleged drug traffickers, manufacturers or hit men, are
not legitimate military targets for killing, but are instead
criminal suspects, subject to arrest, prosecution and prison.
Furthermore, it may be far preferable to ensure that citizens
in Mexico benefit from the better protections that are in
effect in “under the law of peace”,

The “war on drugs”™ in Mexico may have gotten nastier, more
violent and alarming in recent years — but it should not vet
be confused for an armed conflict. Thus, when leaders in
Mexico proclaim a “war on drugs™ they should be aware they
are speaking rhetorically, W
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