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THE OPEN SOCIETY JUSTICE INITIATIVE has been working on justice sector
reform in Mexico for more than a decade. The Justice Initiative’s international and
Mexican staff has worked with Mexican government entities and civil society on
issues of arbitrary and excessive pretrial detention, personal liberty, and the rights to
information and truth. At the end of 2006, Mexico’s federal government ordered the
large-scale domestic deployment of security forces to combat organized crime, and
rates of killing, disappearance, torture, and other atrocities shot up. In 2012, after it
became evident that Mexico was in crisis, the Justice Initiative launched a new project
to understand the dimensions of that crisis, the nature of the crimes, and why Mexico’s
justice system was struggling to hold perpetrators criminally accountable. This report
is the main product of that effort. It builds on Justice Initiative expertise gained
through similar studies conducted in the Democratic Republic of Congo, Uganda, and
Kenya, together with the deep contextual knowledge of the Justice Initiative’s Mexico
team and that of Mexican partner organizations.

This report was written and primarily researched by the Justice Initiative, with
extensive contributions from Mexican and international experts in international
justice, right to information, and Mexican law. In addition, five national and local
Mexican human rights organizations provided crucial analysis and additional
research throughout a three-year collaborative process. These organizations
are: the Mexican Commission for the Defense and Promotion of Human Rights
(Comision Mexicana de Defensa y Promocidn de los Derechos Humanos),

the Diocesan Center for Human Rights Fray Juan de Larios (Centro Diocesano
para los Derechos Humanos Fray Juan de Larios), I(dh)eas Human Rights Strategic
Litigation (/(dh)eas Litigio Estratégico en Derechos Humanos), Foundation for
Justice and Rule of Law (Fundacidn para la Justicia y el Estado Democratico
de Derecho), Citizens for Human Rights (Ciudadanos en Apoyo a los Derechos
Humanos-CADHACQC).

The main focus of this report is on the national level and the actions of federal
government actors. However, to ensure proper consideration of Mexico’s federal
structure, research extended into five of Mexico’s 31 states: Coahuila, Guerrero, Nuevo
Ledn, Oaxaca, and Querétaro. Significant levels of killings, disappearances, and torture
have been experienced in all of these states since 2006. These states spread across
southern, central, and northern areas of the country, range from poor (Guerrero

and Oaxaca) to relatively prosperous (Nuevo Ledn and Querétaro), and have been
governed by different political parties. Security concerns ruled out some particularly
violent states as research targets.' In some of the five states selected, there have been
notable, if limited, initiatives to seek justice for atrocity crimes,? while others illustrate
more comprehensive obstacles to justice in Mexico at the state level.

In September 2015, the Justice Initiative, with partners the Center for Human
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Rights Miguel Agustin Pro Juarez (Centro de Derechos Humanos Miguel Agustin
Pro Juarez) and the Center for Human Rights of the Mountain Tlachinollan (Centro
de Derechos Humanos de la MontaAa Tlachinollan), released findings from the
most detailed of these state-level analyses: Broken Justice in Mexico’s Guerrero
State. Guerrero was selected for special attention because, of the five states
examined, it has suffered the highest rates of atrocity over a period extending
back decades, and faces particularly challenging structural and political obstacles
to achieving justice.

This report focuses on the nine-year period of December 1, 2006 to December 31,
2015. This covers the entirety of Felipe Calderdn’s presidency (December 1, 2006
to November 30, 2012), and just over half of the six-year term of current President
Enrique Pefna Nieto. To put statistics and institutional developments in context,
however, the report includes some information from previous years, and especially
the final years of the Vicente Fox presidency (December 1, 2000-November 30,
2006). The current crisis is the most intense period of violence in Mexico’s modern
history, but not its first. Accordingly, the report includes a brief overview of prior
periods in which the government was also implicated in atrocity crimes for which
there has been no accountability—including the period of the so-called “Dirty War,”
waged by the government against left-wing students and dissidents from the late
1960s to 1980s—in order to situate the recent surge in violence within a broader
historical and political context.

WHAT ARE “ATROCITY CRIMES”? The United Nations defines the term as
encompassing the crimes of genocide, crimes against humanity, and war crimes.?
This report uses the term to refer to particular forms of violent crime that have
affected many tens of thousands of civilians and may amount to crimes against
humanity. Those affected include not only Mexicans but migrants from Central
America, who travel a perilous path through the country and are increasingly the
victims of vicious cartel violence. Specifically, the report examines three types of
atrocity crimes: killings, disappearances, and torture and other ill-treatment.*

The report attempts to paint a composite picture based on a good-faith effort
to synthesize all available statistics on and documentation of atrocity crimes in
Mexico from December 2006. But that picture is only partial. Only accurate and
complete data can reveal the full nature and scale of these crimes.

The bulk of the data on which the analysis rests necessarily comes from
government sources. This creates a considerable methodological challenge
because government data on atrocity and other crime in Mexico is notoriously
incomplete, skewed towards minimization, and therefore often unreliable.
Collection of crime data is decentralized; states vary in their capacity and will

to collect and share data with the federal government and public; some states
keep data electronically and online, while others still keep records on paper,
which are difficult to access. Particularly for atrocity crimes, data suffers from
inaccurate and inconsistent categorization, itself a symptom of enduring denial
about the scope and gravity of the situation. For instance, if charged at all, torture
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is often categorized as a lesser crime, such as “abuse of authority,” and enforced
disappearances may instead be classified as “kidnappings.” Decades of impunity
have engendered popular distrust in the justice sector, culminating in one of the
greatest barriers to collecting accurate crime statistics: the fact that over 90
percent of crimes in Mexico are never reported to authorities in the first place.> All
of this has contributed to widely varying assessments of the scale and nature of
atrocity crime, and confusion over the adequacy of the justice system’s response.

Some government data used here comes from public reports and statements from
agencies including the federal Attorney General’s Office (PGR), the Executive
Secretariat of the National System of Public Security (SNSP), the autonomous
government statistics office (INEGI), the Ministry of Foreign Affairs (SRE), and the
Defense Ministry (SEDENA). Reports and publications of Mexico’s National Human
Rights Commission (CNDH) provide another important, if flawed, source of data.®

BEYOND PUBLIC REPORTS FROM GOVERNMENT ENTITIES, this report relies
on information obtained through extensive use of Mexico’s progressive legal
regime on the right to information. Although critical public information is still too
often withheld, the Open Society Justice Initiative, its partners, and others have
been able to gain new insight into atrocity crime data, specific cases, and the
functioning of justice institutions through information requests submitted to the
federal and state governments.

This report also relies on an extensive review of United Nations and Inter-
American treaty body jurisprudence and reports; federal and state human rights
commissions; national, regional, and international civil society reports; legal
scholarship by Mexican and non-Mexican academics and political analysts; as well
as investigative reports from Mexican and international media.

These resources were augmented by over 100 first-hand interviews conducted

by Mexico-based and international Justice Initiative staff and consultants, in

person and by email and telephone, over the course of 2013-2015. Most in-person
interviews were conducted in Mexico City, Coahuila, Guerrero, Nuevo Ledn, Oaxaca,
and Querétaro, although a small number were conducted in Morelos and Geneva.
Almost all interviews were conducted in Spanish; for some, there was simultaneous
interpretation into English, with the Spanish version considered definitive.” All
interviews were conducted with the verbal consent of the interviewee. Some
sourcing has been anonymized at the request of the interlocutor.

Those interviewed included government officials at the federal and state levels,
including prosecutors, police, judges, members of congress and congressional
staff, and officials at human rights and truth commissions. Research also included
numerous interviews with Mexican and international experts and civil society
representatives, as well as diplomats and academics.

The Justice Initiative team also collected several individual testimonies
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directly from victims and survivors of atrocity crimes, including relatives of the
disappeared. The report’s analysis of individual cases and patterns across cases
relies heavily on direct documentation conducted by others, and augmented by
legal analysis from the Justice Initiative. Case documentation has been conducted
by federal and state human rights commissions; Mexican organizations, including
partners in this report; and international human rights organizations.

The report benefited from a thorough vetting process. Drafts were extensively
critiqued through ad hoc bilateral consultations and multi-day workshops held
in Morelos in June 2014 and May 2015.8 Participants in these workshops included
independent lawyers and human rights defenders from the Justice Initiative’s
partner organizations as well as lawyers with the War Crimes Research Office

at the American University Washington College of Law. Additionally, the crimes
against humanity analysis found in chapter three benefited from extensive
comments provided by several independent international criminal law experts,
who reviewed the initial draft and offered critical feedback. Where permission was
granted, the names of reviewers and workshop participants can be found in the
Acknowledgments.
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EXECUTIVE
SUMMARY AND
RECOMMENDATIONS

AYOTZINAPA. TLATLAYA. SAN FERNANDO. These places in Mexico are known for
the atrocities committed there—they are perhaps the best known of the country’s
open wounds. But there are many others, perhaps less well known, such as Ojinaga,
Allende, and Apatzingan. Nine years after the Mexican government first deployed
federal armed forces to combat organized crime, civilians continue to suffer: killings,
disappearances, and torture are carried out both by cartels and by the federal and
state forces who are supposedly fighting them. From December 2006 through

the end of 2015, over 150,000 people were intentionally killed in Mexico. Countless
thousands have disappeared.

The Open Society Justice Initiative and five independent Mexican human rights
organizations have spent four years examining the extent and nature of this crisis.
We have concluded that there is a reasonable basis to believe that both state and
non-state actors have committed crimes against humanity in Mexico.

This “reasonable basis” standard is used by the prosecutor of the International
Criminal Court (ICC) to determine whether to move to open an investigation.
Some Mexican individuals and organizations—including some of the partners

in this report—have already filed communications with the ICC Office of the
Prosecutor (OTP), urging it to pursue an investigation in the country.®? ICC
intervention in Mexico is not, however, this report’s purpose; instead, it is to ensure
that these atrocity crimes are prosecuted to the full extent of the law in Mexican
courts, regardless of the perpetrators. This is particularly important when such
violence is carried out by government security forces, whose duty it is to combat
crime, not perpetrate it. Resorting to criminal acts in the fight against crime is a
contradiction, and one that fatally undermines the rule of law.

Seeking accountability before the ICC is an option if Mexico persistently fails to
investigate and prosecute atrocity crimes. But a far better outcome is for the
Mexican government to pursue domestic prosecutions itself, regardless of whether
the perpetrators are government actors or criminal groups. Under international

law, the primary obligation to investigate and prosecute atrocity crimes rests with
Mexico; the Mexican government’s ratification in 2005 of the Rome Statute (which
created the ICC) affirms this responsibility. Moreover, the ICC, located in The Hague,
can never equal the advantages of proximity, breadth of inquiry, or lasting impact on
the development of the rule of law that credible domestic proceedings would bring.



13 UNDENIABLE ATROCITIES
CONFRONTING CRIMES AGAINST HUMANITY IN MEXICO

EXECUTIVE SUMMARY AND RECOMMENDATIONS

Mexico has also made numerous other relevant treaty commitments within the
Inter-American and United Nations systems, and has been a champion of human
rights standards on the international stage. It has been a reliable voice for human
rights in many other countries around the world.°® Mexico has ample resources and
human capital to effectively prevent, prosecute, and punish atrocity crimes—most
of all those carried out by its own forces. The question is whether Mexico has the
political will.

Successive Mexican governments have almost completely failed to ensure
accountability for atrocities carried out by federal and state actors, or by organized
crime. Political obstruction—beginning with government denial of the extent and
nature of the problem—is the overwhelming reason for this failure. By identifying the
main barriers to effective criminal justice for atrocity crimes in Mexico, this report
intends to assist the Mexican state and people in overcoming them.

To ensure accountability for atrocity crimes, it is necessary for the Mexican
government to continue promoting significant but slow-moving reforms to the
justice sector, as well as improving its technical capacity. But technocratic fixes

will go only so far in addressing what are fundamentally political problems. The
government must act without delay to acknowledge the gravity of the situation: it
must initiate urgent, extraordinary measures, including the invitation of international
assistance to ensure independent, genuine investigations and prosecutions.

That recommendation forms the core of this four-year, independent investigation
of atrocity crimes and accountability in Mexico, spanning the presidencies of
both Felipe Calderdon (December 1, 2006-November 30, 2012) and Enrique Pefa
Nieto (December 1, 2012-present). This report reviews crime nationally from
December 2006 through December 2015, but in examining the hurdles to justice,
also includes information from field research in five of Mexico’s 32 federal entities:
Coahuila, Guerrero, Nuevo Ledn, Oaxaca, and Querétaro.

THE REPORT BREAKS NEW GROUND by synthesizing and analyzing a broad
range of existing information and uncovering—through the use of freedom-of-
information law requests—new facts on atrocity crimes, international criminal
responsibility, and the causes of impunity. It offers the first extensive analysis of
crimes against humanity in Mexico by examining the activities of federal security
forces since their expanded domestic deployment in December 2006. It also
examines this question with regard to a non-state actor that has perpetrated some
of the worst violence Mexico has seen: the Zetas cartel.

The report provides the first systematic analysis of the barriers to criminal
accountability for atrocity crimes at the federal level. However, it does not
systematically assess technical hurdles to accountability, including skill and
resource shortcomings, because the research concluded that these are secondary
to political obstruction and cannot be sufficiently redressed until political
obstruction ends.



14 UNDENIABLE ATROCITIES
CONFRONTING CRIMES AGAINST HUMANITY IN MEXICO

EXECUTIVE SUMMARY AND RECOMMENDATIONS

DIMENSIONS OF THE CRISIS

DATA ON CRIME AND JUSTICE IN MEXICO is notoriously incomplete and
unreliable, with a bias toward undercounting the extent and gravity of atrocities.”
Yet even on the basis of the partial data that is available, it is undeniable that
atrocities in Mexico are widespread.

Reported killings in Mexico began rising in 2007 with the implementation of a
new national security strategy to combat organized crime.” From 2007 to 2010,
Mexico was the country with the highest rate of increase in intentional homicides.”
The annual number of reported intentional killing (homocidios dolosos) peaked in
2011 at 22,852 before subsiding somewhat to levels still markedly higher than pre-
2006." From December 2006 through the end of 2015, over 150,000 people were
intentionally killed in Mexico.® Evidence strongly suggests that this increase was
driven by organized crime violence and the state’s security strategy, which relied
on the extrajudicial and indiscriminate use of force. If anything, official statistics
on killings undercount the true toll: tens of thousands of disappearances remain
unsolved and hundreds of clandestine and mass graves remain insufficiently
investigated. The prosecution of homicide is rare; there were convictions in only
about one of every ten homicide cases from the beginning of 2007 through
2012.% Federal prosecutors issued indictments in only 16 percent of homicide
investigations they opened between 2009 and July 2015.”

Nobody knows how many people have disappeared in Mexico since December
2006. The oft-cited figure of 26,000 is misleading and largely arbitrary—a flawed
government accounting of missing persons. Recorded numbers of missing persons
have steadily risen since 2006, reaching an annual peak of 5,194 disappearances

in 2014.® But these figures fail to distinguish among categories of disappearance,
and include persons missing for non-criminal reasons. Nevertheless, there is

strong reason to believe that the true number of persons missing for criminal
reasons is significantly greater. Victims who are fearful of retaliation against

their missing family members, or who are afraid for their own security, often

do not report disappearances to authorities. Victims from rural areas, with few
economic resources and no easy access to prosecutors, are less likely to report
disappearances. Prosecutors have also often inappropriately reclassified cases
involving state perpetrators—enforced disappearances—as “kidnapping,” at a

time when these crimes have reached alarming levels. A respected government
statistical survey of Mexican households estimated that there had been nearly
103,000 kidnappings in 2014 alone.”® This does not include kidnappings of
migrants in transit to the U.S. border, numbering many thousands annually.?®° Of a
rough estimate of 580,000 total kidnappings from the end of 2006 through 2014,%
there is no way to know how many could be categorized as other forms of criminal
disappearance, including enforced disappearances.

It is clear is that there has been very little accountability for criminal
disappearances, and almost none for enforced disappearances—those perpetrated
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by the police, military, or other agents acting on behalf of, or in collusion with,
the state. According to the highest government claim, as of February 2015 there
had been only 313 federal investigations of and 13 convictions for enforced
disappearance.?? Although many cases of military-perpetrated enforced
disappearances have been documented, it took until August 2015 for a single
soldier to be convicted of the crime.?

Complaints to the National Human Rights Commission regarding torture and
ill-treatment more than quadrupled in the six years after the launch of the
government’s national security strategy.?* The commission received 9,401
complaints of torture and ill-treatment from January 2007 through December
2015.%° This is a partial and imperfect indication of the problem, and government
data is deeply flawed. Officials responsible for collecting data on torture and
ill-treatment, including prosecutors and police, have been heavily implicated as
perpetrators. Many jurisdictions have inadequate definitions of the crimes, or none
at all. Yet the figures from the National Human Rights Commission and many cases
documented by civil society organizations suggest a broad practice, including

the routine use of torture and ill-treatment by police, military, and prosecutors

to obtain coerced confessions and testimony that they and many Mexican

judges accept as evidence. Much of this abuse occurs during pretrial detention,
including the prolonged form called arraigo, following the detention of suspects
allegedly “caught in the act” (flagrancia)?® or in “urgent cases”?” without judicial
authorization or oversight. Torture and ill-treatment are similarly inflicted with
almost absolute impunity. By the highest available government figures, from 2006
through the end of 2014, there had been 1,884 federal investigations for torture,
but only 12 indictments and eight judgments. For torture perpetrated from January
2007 through April 2015, there were only six convictions.?®

CRIMES AGAINST HUMANITY

BASED ON THE INTENSITY AND PATTERNS OF VIOLENCE committed since
December 2006, there is compelling evidence that the murders, enforced
disappearances, and torture committed by both federal government actors and
members of the Zetas cartel constitute crimes against humanity. This analysis finds
that the situation in Mexico meets the legal definition of crimes against humanity
as defined in the Rome Statute of the International Criminal Court (to which
Mexico has been party since January 2006), as well as the jurisprudence of the ICC
and other international tribunals.

Article 7 of the Rome Statute defines crimes against humanity as a number of
different acts committed “as part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack.” Eleven underlying
acts are listed, including murder, torture, and enforced disappearance. The
Statute further defines an “attack” as “a course of conduct involving the multiple
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commission of acts...against any civilian population, pursuant to or in furtherance
of a State or organizational policy to commit such attack.” This means that
crimes against humanity can be perpetrated by government forces, as well as by
organized armed groups.

Importantly, investigating and prosecuting atrocities as crimes against humanity,
rather than as ordinary domestic crimes, enables criminal responsibility to be
examined up the chain of command, so that it can include those who either gave
orders, or those who failed to take action to prevent or punish crimes which they
knew (or should have known) were being committed.

Every government is responsible for the security of its people. Consistent with
that responsibility, Mexico’s federal government has pursued a legitimate goal:
subduing organized crime. But it has done so through a policy that deployed the
military and federal police to use overwhelming extrajudicial force against civilian
populations perceived to be associated with criminal cartels, without adequate
regulations on the use of force, and with almost no accountability for any of the
abuses that followed.

Moreover, these failures to appropriately limit the use of force and establish
accountability were not an accident—rather, they have been an integral part of the
state’s policy. As a result of this policy, federal forces have committed numerous
acts of murder, enforced disappearance, and torture that have shown clear
patterns in how they were committed. These were neither isolated nor random
acts. The victims include criminal cartel members, but they also include many
“false positives”: civilians accused without basis of involvement in organized
crime, often tortured into incriminating themselves and others, and frequently
disappeared or murdered. Other civilians have been caught in the crossfire

of a reckless strategy, killed as “collateral damage” in the battle between the
government and the cartels. The magnitude of murder, disappearance, and torture
over a number of years meets the legal threshold of being “widespread.” The
extent, patterns, and intensity of the crimes strongly suggest that they have also
been “systematic.” For these reasons, this analysis finds that the situation in Mexico
meets the legal definition of crimes against humanity as defined in the Rome
Statute, as well as the jurisprudence of the ICC and other international tribunals.

Under international criminal law, non-state actors can also commit crimes against
humanity. The actions of the Zetas cartel, analyzed in this report, most clearly fit
the legal definition, but further investigations may conclude that other cartels
have also committed crimes against humanity. The Zetas cartel qualifies as an
“organization” under the Rome Statute because of its hierarchical structure, its
control over territory, and its capability to carry out widespread or systematic
attack against civilians; it has expressed an intention to launch such attacks, and
has done so in fact. The Zetas appear to have pursued a policy of controlling
territory through violence in order to force other criminal actors to pay them a
portion of their profits. In the course of this policy, the Zetas have committed

a brutal string of atrocities, including murder, torture, and disappearances that
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follow identifiable patterns. The cartel has targeted civilian populations to maintain
territorial control through terror. The cartel’s commission of numerous acts of
murder, disappearance, and torture over a period of years, in a highly organized
fashion, strongly suggests that the Zetas committed these crimes in a manner that
is widespread and systematic.

This report does not identify individual suspected perpetrators among federal
government actors or members of the Zetas cartel. To do so would require the
gathering of additional testimony, documentation, and other evidence sufficient
to establish actual or constructive knowledge on the part of perpetrators. Did
someone directly order these crimes to be committed? Did senior officials know,
or should they have known, that these crimes were being committed? Did they
act to prevent the crimes or punish perpetrators? These are among the additional
factors that Mexico’s justice system must investigate. A full investigation of this
kind could expose the criminal accountability not just of direct perpetrators, but of
those ultimately responsible for policies that have led to widespread or systematic
attacks on Mexico’s civilian population.

OBSTACLES TO CRIMINAL ACCOUNTABILITY
AT THE FEDERAL LEVEL

WHY HAS THERE BEEN SO LITTLE JUSTICE FOR ATROCITY CRIMES IN MEXICO?
The roots are complex, but fundamentally political. They begin with the rhetoric

of denial and deflection that has characterized both the Calderon and Pefia Nieto
administrations. Senior officials have consistently denied and minimized the scale
and nature of Killing, torture, and disappearance and they have made sweeping,
unfounded assertions that victims of these crimes are themselves criminals.

Instead of reckoning with the problem, senior officials have engaged in a pattern of
attacking United Nations and Inter-American Commission on Human Rights officials,
civil society organizations, and others who highlight atrocity crimes. At times, under
public pressure, officials have made promises that too often remain unfulfilled.

Downplaying atrocity crimes is a central element of Mexico’s history of impunity.
A government that does not want to recognize disappearances, killings, and
torture—especially by state actors—obscures data on the extent of these crimes.
Families have looked on in frustration and anger as government officials have
counted disappearances with incomplete data or unclear criteria, and then
announced wildly divergent estimates of the disappeared. The government has
made virtually no systematic attempts to locate clandestine or mass graves, or
to exhume and account for the bodies in the scores of the graves that have been
found across the country. Similarly, statistics on torture often come from the very
agencies implicated in committing these offenses. When they are investigated at
all, numbers are often twisted through the routine re-categorization of torture and
ill-treatment as lesser crimes.
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The same political leaders who deny and minimize atrocity crimes have also failed
to properly investigate them. In practice, this has manifested itself in several ways:

1.

The government accepts the continued use of torture by prosecutors and
police to mete out extrajudicial punishment, to manufacture “evidence” to
support criminal prosecutions, and to search for disappeared individuals.
Apart from the fact that torture is a crime in itself and prohibited in all
circumstances, it is also a notoriously unreliable investigative tool that has
led to perverse outcomes: imprisonment of the innocent, impunity for the
guilty, and abandonment of the disappeared, kidnapped, and trafficked,
whose fates are not properly investigated.

Successive governments have sought to protect the Army and Navy from
credible criminal investigation for atrocity crimes. Reforms in this area, as yet
incomplete, were largely forced by decisions of the Inter-American Court of
Human Rights and Mexico’s Supreme Court of Justice that curtailed the use
of flawed military courts. But senior government officials have still resisted an
end to military jurisdiction in cases of human rights abuse against civilians,
and federal prosecutors have participated in cover-ups of military atrocities.

The Calderdn and Pefa Nieto administrations have promoted militarized
policing. This has resulted not only in the reckless use of force by federal
and state-level police forces, but has highlighted their lack of skill at
conducting criminal investigation by means other than coercion and torture.

Federal prosecutors have avoided prosecuting state and non-state actors
for atrocity crimes. Prosecutorial obstruction has taken various forms:
reclassifying atrocity crimes as lesser offenses, miring investigations in
bureaucratic confusion, discouraging victims from filing complaints, and
tampering with or fabricating evidence. This has been possible in large part
because forensic and witness protection services are not independent, but
located within the implicated prosecution office itself.

When pressed on criminal accountability for atrocities, the Calderdn

and Pefia Nieto governments have demonstrated a pattern of launching
initiatives and reforms with great fanfare, only to starve them of resources
and political support. Various special mechanisms and plans have failed
to locate the disappeared and provide victims of crime with support,
representation, and reparation.

The executive branch has largely failed to work with Congress and the
states to prioritize laws and protocols that could establish jurisdictional
clarity and institutional rationality within the criminal justice system. This
maintains plausible deniability for federal and state officials who can avoid
or actively obstruct the investigation and prosecution of atrocity crimes
through the manipulation of complexities in Mexico’s federal system and
federal-level bureaucracy.
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INSUFFICIENT ASSURANCES OF REFORM

MEXICO’S CRISIS OF ATROCITY AND IMPUNITY has taken place against a
backdrop of general, far-reaching criminal justice reform, as well as recent
proposals that are more specific to atrocity crimes. Congress and the Calderdn
administration launched a transition from a largely inquisitorial to an adversarial
justice system at federal and state levels in 2008, which is supposed to be
implemented by mid-2016. A unified, national criminal procedure code will likewise
supplant a confusing patchwork of mostly inferior codes this year. Both measures,
if properly implemented, promise to strengthen safeguards against the use of
torture in criminal investigation. Congress has also cleared the way for passage

of general laws on torture and enforced disappearance, which could address
shortcomings in the current laws, and the federal government has promised to
create new protocols for the investigation of disappearances

Relevant institutional reforms are also underway. In 2018, the federal Attorney
General’s Office, (Procuraduria General de la Republica, PGR) will transition to a
Fiscalia General de la Republica (FGR), led by an attorney general with a nine-year
term, whose appointment and removal relies not just on the president, but also the
Senate. Current proposals in Congress would make forensic services independent
of the prosecution, but it is unclear whether they enjoy sufficient support to

pass. No proposals to make witness protection services independent of federal
prosecutors exist.?® Police reform discussions have focused on where command
should lie (at municipal, state, or federal levels), with insufficient attention to the
crucial issues of police accountability and the militarized nature of policing.

Successful reform also relies on institutional accountability, which has been

weak. Internal oversight mechanisms within the PGR have been ineffective. While
Congress has passed some important reforms, it has long failed to adequately
define atrocity crimes and crimes against humanity in domestic law, end military
jurisdiction over all human rights abuses, ensure the independence of forensic
and witness protection services, and safeguard the integrity and qualification of
executive appointees to key justice sector positions. Within the judiciary, Mexico’s
Supreme Court of Justice and other federal courts have issued important rulings
that ended military jurisdiction over most human rights abuses, and that hold
promise to strengthen defense rights and reduce the incidence of torture. But the
federal judiciary’s record as a defender of human rights remains mixed. And state-
level courts have frequently failed to dismiss evidence obtained through forced
confessions or to order the investigation of alleged torture and ill-treatment, even
in courts already operating under the new adversarial system.

The National Human Rights Commission has brought some atrocities to light—
often under pressure from civil society organizations—but could do much more. It
is well-financed, but has a weak mandate, which its leadership has further limited
for what appear to be political reasons. This has taken the form of a tendency to
downgrade the severity of the complaints it receives, as well as a reluctance to
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issue or follow up on recommendations that ascribe responsibility for human rights
violations to specific state authorities.

Especially in the absence of stronger institutional accountability, the impact of
legal and institutional reforms that have already been adopted will take time

to assess. Considered against a history of failed justice sector reforms, it would
be naive to believe that these approved reforms or pending new proposals will
necessarily lead to substantial improvement in criminal accountability for atrocity
crimes.

The administration of President Enrigue Pefia Nieto, which came into office in 2012
hoping to shift public focus to economic reform and modernization, has found that
it cannot escape Mexico’s twin crises of atrocity and impunity. The Mexican public,
long disillusioned by the criminal justice system, has become even more skeptical
of state authority and is unlikely to place faith in new, untested promises of

reform. Demonstrating clear political will and ability to end the crisis would require
the Mexican government to take a bold step—one that harnesses international
goodwill toward Mexico, and injects the criminal justice system with objectivity
and expertise as essential building blocks of public trust.

RECOMMENDATIONS

TO DEMONSTRATE POLITICAL WILL AND INSPIRE GENUINE HOPE for an end to
Mexico’s ongoing crisis of atrocity and impunity, bold steps are needed. Central to
these must be the creation of an internationalized investigative body, based inside
Mexico, which is empowered to independently investigate and prosecute atrocity
crimes as well as cases of grand corruption.®® To create this entity, Mexico should
engage in broad consultations, including with civil society. Such a body would
have the mandate to:

* independently investigate atrocity crimes and cases of grand corruption
and introduce cases in Mexican courts;

» provide technical assistance to the Attorney General’s Office/Fiscalia and
investigative police;

» develop justice sector reform proposals for consideration by the Mexican
government, Congress, and public;

* produce public reports on the state of justice sector reform and the rule
of law in Mexico, as well as progress on criminal justice for disappearances,
torture, and killings.

Furthermore, the entity would need to be empowered to enter into witness
protection agreements with trusted domestic agencies and outside states. Its
mandate would be renewable, and of sufficient length in the first instance—
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meaning longer than one presidential term—to ensure that it has adequate time to
conduct complex investigations, research, and reporting.

In the immediate term, the government should also undertake three additional
measures to address the impunity crisis:

1. URGENTLY CREATE INTEGRATED TEAMS TO INVESTIGATE
DISAPPEARANCES.

The government should create integrated units within the office of the deputy
prosecutor for human rights to search for disappeared persons and prepare criminal
charges against perpetrators. The units should be multidisciplinary, including
prosecutors, police investigators, and social workers, and should have primacy in

all investigations they open. Special emphasis should be put on context and crime
pattern analysis. All staff should be vetted by the National Commission on Human
Rights and civil society organizations for past human rights abuses. The units should
operate under the scrutiny of an oversight board made up of the attorney general,
president of the National Human Rights Commission, a designee of the Congress,
and civil society representatives, including victims’ groups. The units and oversight
board should hold regular meetings with families of the disappeared, to share
updates on cases, identify common challenges, and solicit ideas and feedback. The
UN Office of the High Representative should be invited to send a representative

to each meeting. Separately, each unit should discuss its active cases with family
members on a monthly basis to provide updates on investigative steps taken and
identify next steps. The oversight board should have responsibility for entering into
agreements domestically and internationally to seek technical assistance for the
units to address general capacity building needs, or gaps in specific cases. Results
on the cases under investigation must be made public.

2. MAKE FORENSIC SERVICES AND WITNESS PROTECTION AUTONOMOUS,
OUTSIDE OF THE ATTORNEY GENERAL’S OFFICE.

Congress should pass legislation creating an independent national forensic
institute, outside of the Attorney General’s Office and Interior Ministry, and in place
of existing forensic agencies at the federal and state levels. The institute should
have a mandate to conduct independent forensic examinations for prosecutors
and defense counsel. It should have an oversight board made up of the president
of the National Human Rights Commission, a representative selected by the
medical faculty of the National Autonomous University of Mexico (Universidad
Nacional Auténoma de México, UNAM), and an independent forensic expert
experienced in Mexico who is selected by representatives of civil society.

Congress should also pass legislation making the Witness Protection Center
autonomous from the Attorney General’s Office and Federal Police. Judicial
oversight over the work of the center, including decisions to grant and terminate
protection measures, should be strengthened. All staff should be required to
meet clear minimum standards and be vetted by the National Human Rights
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Commission and civil society organizations for past involvement in human
rights abuses. There should be a clear firewall protecting access to operational
information, and strengthened accountability for the performance and
professionalism of the center’s staff.

3. WITHDRAW THE MILITARY FROM PUBLIC SECURITY OPERATIONS AND
PASS LEGISLATION THAT REGULATES THE USE OF FORCE.

The president should announce a plan to withdraw the military from public
security operations, in concert with police reforms that aim to strengthen
community policing and police investigative capacities. Furthermore, Congress
should urgently:

* pass legislation that regulates the use of force in accordance with
international standards;

* transfer jurisdiction over all human rights violations to the civilian justice
system (including violations committed against other members of the
military);

* establish the primacy of civilian investigations for human rights abuse over
the military investigation of violations of the military code, where cases
involve the same underlying incidents.
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Il. THE ROOTS OF CRISIS:
AUTHORITARIANISM,
ORGANIZED CRIME,
AND MILITARIZATION

THE SPIKE IN KILLINGS, DISAPPEARANCES, AND TORTURE IN
MEXICO THAT STARTED IN LATE 2006 DID NOT HAPPEN IN A
VACUUM. NEITHER DID THE JUSTICE SYSTEM’S FAILURE TO
INVESTIGATE AND PROSECUTE THE BULK OF THESE CRIMES. HOW
DID MEXICO ARRIVE AT A POINT WHERE THERE COULD BE SO
MANY ATROCITIES AND SO LITTLE ACCOUNTABILITY? A BRIEF
REVIEW OF THE COUNTRY’S PAST PLACES THE CURRENT CRISIS IN
CONTEXT. MEXICO’S MODERN HISTORY HAS BEEN CHARACTERIZED
BY REPRESSION AND INCREASING MILITARIZATION EXERCISED BY
A STATE PRONE TO CORRUPTION AND TO EXTERNAL INFLUENCE,
OFTEN FROM THE UNITED STATES.

ATROCITIES UNDER ONE-PARTY RULE

BEGINNING IN 1929, THE INSTITUTIONAL REVOLUTIONARY PARTY (Partido
Revolucionario Institucional, PRI) maintained one-party rule in Mexico. It controlled
all state governments until 1989, an absolute majority in the Federal Chamber of
Deputies until 1997, and the federal presidency until 2000.3' By appearances, the
PRI presided over a strong, centralized state. However, to maintain power, the
party relied on the practice of co-opting key areas of Mexican public life in three
broad sectors: middle class state workers, labor unions, and the large class of small
farmers and farmworkers.*?

As the PRI succeeded in securing broad popular support by wrapping itself in the
glory of the 1910 revolution and managing dissent with corruption, co-optation,
privileges and patronage,* party leaders bargained away some power in return
for support at the polls. The three sectors’ leaders were apportioned political
posts, and the PRI ensured that the choices of each would be mutually supported.
Popular representation gave way to representation of sectoral interests.’*
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However, some segments of society resisted co-optation. The inefficient state,
catering to elite interests even as it espoused the egalitarian principles of the
revolution, could not or would not provide for all. Rural poverty persisted and
indigenous populations were neglected. Students, labor leaders, and others began
to chafe at injustice, inequality, corruption, and authoritarianism.

These dissenters became targets. Against them, PRI leaders deployed a fallback
strategy: the deployment of security forces. The patronage that permeated
Mexico’s state bureaucracies under one-party rule included the security
institutions: police were rewarded for political loyalty and became tools of
repression and corruption for those in power.3®

Resistance to the PRI mounted in the early 1960s, prompting a violent state
response. Three successive Mexican Presidents—Gustavo Diaz Ordaz (1964-1970),
Luis Echeverria (1970-1976) and José Lopez Portillo (1976-1982)—maintained
systematic campaigns of violence against progressive social movements, in

what would become known as the Dirty War.3¢ At the time, the United States,
viewing the world through a Cold War lens, feared leftist activism and encouraged
countries across Latin America to take a hard line.

Mexican police and military forces targeted rural peasants, students, and workers
for abduction, disappearance, and torture.’” They also perpetrated killings,
including infamous massacres. In 1968, state forces attacked an unknown number
of protesting students in Tlatelolco Plaza, Mexico City. There is no official tally

of the dead, but estimates range from 14 to 325.38 The massacre galvanized a
growing conflict with the PRI government and spurred the formation of leftist and
guerilla groups.®® Three years later, in what became known as the Corpus Christi
massacre, a government-trained security unit killed 25 young demonstrators while
police watched without intervening.4°

Dirty War atrocities were most severe in the state of Guerrero. The final report of
the Truth Commission of Guerrero, released in October 2014, concluded that state
agents perpetrated crimes against humanity against the civilian population during
this period, as part of a state policy to subdue and control those suspected of
supporting guerrilla or subversive movements in rural and urban areas.*

The Lopez Portillo government ultimately made concessions, granting amnesty
for guerrilla organization members and legalizing left-wing opposition parties in
1978.42 Although these measures helped bring the Dirty War to an end, the PRI-
controlled state continued to use violence to repress dissent.

In 1995, more than 400 police ambushed a protest by unarmed farmers in Aguas
Blancas, Guerrero, killing 17. The farmers were demanding information on the
disappearance of a community memlber and protesting state neglect of peasant
communities. While some of the survivors and families of the deceased have
received compensation or governmental support, full accountability for the
massacre remains elusive.*® In particular, several senior officials whom the Supreme
Court of Justice deemed responsible have never been prosecuted.**
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The southern state of Chiapas also experienced state violence following the Dirty
War. In 1994, the Zapatista Army of National Liberation, a leftist political and
militant group, launched a rebellion in the state to demand political autonomy and
protest inequality, neglect of rural and indigenous people, and the North American
Free Trade Agreement (NAFTA) with the United States and Canada. The Mexican
government responded with a violent counter-insurgency marked by atrocity.*>

In December 1997, in what became known as the Acteal massacre, a paramilitary
group killed 45 unarmed indigenous people, mostly women (four of them
pregnant) and children.® Police and soldiers stationed nearby did not intervene
during the hours-long attack. Reports have identified government support for the
paramilitary group responsible for the killing, and concluded that soldiers helped
to cover up the gruesome scene.*”” A decade later, 34 people-mostly indigenous,
and none of them high-ranking officers-were convicted for involvement in the
massacre, though virtually all were released years later, after the Supreme Court
identified irregularities in the prosecution.*®

FROM THE DIRTY WAR TO THE DRUG WAR:
MILITARIZING CRIME CONTROL

FROM THE EARLIEST YEARS OF PRI RULE IN THE 1930S, Mexican leaders
deployed federal forces to combat drug production and trade.*® The military
undertook major eradication initiatives against Mexico’s opium and marijuana
production, which flourished throughout the 1940s in response to demand from
the United States.

Such efforts took on new dimensions with the election of U.S. President Richard
Nixon in 1968.5° Nixon popularized the phrase “War on Drugs,” and his tough-on-
crime policies—which included the creation of the Drug Enforcement Agency—

had an enormous impact on Mexico. The launch in 1976 of an aerial eradication
program known as “Operation Condor” became the first American-backed spraying
operation in the country and a pioneering tactic in the effort to combat the drug
trade. Over time, these eradication programs helped drive up the price of illegal
drugs in Mexico, fueling cartel rivalries and increasing public demand in both Mexico
and the United States for stronger measures to crack down on drug-related crime.”

These developments dovetailed with and fueled the ongoing Dirty War. The
Mexican state increasingly transferred responsibility for crime control from the
police to the military. In turn, this loosened legal protections for civilians and
made heavy weaponry the tool of choice for social control. The transformation
also prevented the development of well-functioning police institutions; police
were marginalized from the process of state modernization.>? Increasingly, the
government’s “permanent campaign” against drug traffickers served a useful
pretext for attacking political dissidents; the war on drugs and the Dirty War
became intertwined.®



26 UNDENIABLE ATROCITIES
CONFRONTING CRIMES AGAINST HUMANITY IN MEXICO

I. THE ROOTS OF CRISIS

THE RISE OF DRUG CARTELS AND EROSION
OF THE STATE

EVEN AS THE PRI EMBRACED THE U.S.-BACKED DRUG WAR as a rationale and
tool for attacking its opponents, its actions were allowing and strengthening

the formation of powerful cartels. The PRI approached these emergent power
structures by attempting to co-opt them. But as the cartels grew more powerful,
they would contribute to the decline of the PRI itself, and in the process, further
hollow-out state authority.

During the Nixon administration (1969-1974), Mexico became an important
intermediate transit route for the shipment of Colombian cocaine to the United
States. The emergence of so-called “cocaine cartels” focused on trafficking, along
with the government’s ongoing aerial eradication campaigns, changed the nature
of public corruption.> For drug producers and traffickers, it no longer sufficed to
secure local political protection for the sites where cultivation took place. Rather,
protection of drug crops from federally conducted aerial campaigns and the
establishment of trafficking routes across the country required more extensive
official bribery at progressively higher levels of government.®

This, in effect, led to a spoils system: state officials colluded with and extorted
traffickers within their districts. But because PRI structures were so centralized,
emerging cartels had strong incentive to collude across multiple states by
corrupting political officials at the highest levels.5¢ For its part, the PRI attempted
to subordinate drug trafficking to its interests, simultaneously extorting,
controlling, countering, and protecting drug traffickers using the state’s political
and security machinery, while barring their access to political power.>’

Meanwhile, counterproductive U.S. drug policy continued to abet the growth of
Mexican cartels. Through its support of the Contra rebellion in Nicaragua, the
administration of U.S. President Ronald Reagan (1981-1989) aided the rise of the
Guadalajara cartel in Mexico.>® In return for covert assistance the cartel provided
by passing U.S.-supplied guns to the Contras, U.S. authorities “turned a blind eye
to the huge quantities of crack cocaine processed in Mexico that were arriving on
street corners throughout the United States.”® Incentives for organized crime also
continued to build as a result of U.S.-backed, militarized drug interdiction efforts
in South and Central America. As supplies from these areas fell, prices rose, and
Mexican cartels grew to satisfy an unquenchable demand from the north. With
burgeoning resources and power, the cartels increasingly supplanted PRI party
bosses as the masters of infiltrating and co-opting potential opposition. They also
became increasingly violent, vying for “hegemony of the criminal terrain.”¢°

Pressure from Washington® encouraged Mexico’s governments to rely increasingly
on the military to fight the cartels. Since the early 20th century, the Mexican
military has demonstrated a culture of subordination to political power, particularly
to the sitting president.?? Mexican leaders now had new incentive to increase the
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involvement of a loyal force to face the growing threat posed by the cartels. Under
successive presidents, the military role grew, and political leaders transformed
institutions, including through constitutional amendment, to pave the way for this
greater military influence. Academics have described this as the “constitutional
costs of the war against drugs.”®®

President Miguel de la Madrid (1982-1988) was the first federal government leader
to frame drug trafficking as a national security issue.®* Further militarization of
civilian law enforcement agencies extended from his administration and through
that of his successors Carlos Salinas (1988-1994) and Ernesto Zedillo (1994-2000).
By the end of Zedillo’s term, 28 of Mexico’s 32 federal entities had assigned
military officers to police command positions.®?® In 1996, President Zedillo also
invited senior military officials to form part of the National Public Security Council,
where they took on a formal role in steering civilian law enforcement policy.%®

While the military was gaining greater control over civilian policing, PRI political
control continued to crumble. As Mexicans increasingly viewed the party as
corrupt and connected to the rise of organized crime, opposition political parties
grew at the state level, and President Zedillo did not command the loyalty of
governors the way his predecessors had.®” The PRI lost its majority in Congress in
1997, and in 2000 Vicente Fox of the center-right National Action Party (Partido
de Accion Nacional, PAN) was sworn in as president. PRI one-party rule was over.

NEW HOPE FOR ACCOUNTABILITY

FOX’S ELECTION RAISED HOPES that there might be accountability for atrocities
committed under the PRI. His administration showed greater willingness to subject
Mexico to international scrutiny on human rights. During his tenure, Mexico

ratified the optional protocols of the Convention against Torture, the International
Covenant on Civil and Political Rights, and the Convention on the Elimination of All
Forms of Discrimination against Women.®® Mexico entered into an agreement with
the UN Office of the High Commissioner for Human Rights, allowing it to open an
office in the country.5®

When it came to the Dirty War, the Fox administration also made some
concessions to civil society demands for truth and justice. These ultimately
shed new light on government abuse and atrocity during the period, but led to
accountability for few perpetrators.

After the National Human Rights Commission released a report on the Dirty
War in 2001, based largely on information from secret government archives,
the Mexican government acknowledged state responsibility for abuses for the
first time.”° Fox ordered the declassification of millions of pages of documents
related to state-sponsored violence, transferring them from security agency
archives to the General Archive of the Nation (GAN).”" The records exposed the
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inner workings of Mexico’s security apparatus, and provided first-hand accounts
of illegal spying, infiltration of student movements, kidnapping, interrogation,
torture, and enforced disappearances.’?

President Fox also took action to investigate and prosecute past crimes.”® In 2001,
he established a special prosecutor—Fiscal Especial para Movimientos Sociales y
Politicos del Pasado (FEMOSPP)—under the office of the Attorney General (PGR)
to investigate and prosecute acts likely to constitute federal crimes committed by
state actors against persons linked with political or social movements.”

Special Prosecutor Ignacio Carrillo Prieto had a staff that eventually numbered 170,
including a team of 25 prosecutors and six experts in research and documentary
investigation, as well as a citizen investigative support committee.” The office

CONSTRAINTS ON DIRTY

WAR PROSECUTIONS

FEMOSPP operated under difficult
legal and institutional constraints.
For example, prosecutors had

a mandate to investigate and
prosecute enforced disappearances,
but because of a legal definition of
the offense that was (and remains)®
inadequate, they had to pursue
most cases as “illegal deprivation

of liberty.”®? Further, the Supreme
Court dismissed some cases because
statutes of limitations had expired.
This was possible because when
Mexico ratified the Convention on
the Non-Applicability of Statutory
Limitations to War Crimes and
Crimes against Humanity in 2002, it
made a reservation that restricted
application of the convention only
to crimes committed after its entry
into force in Mexico.83 And although
President Fox had created FEMOSPP,
it had to work under Fox’s attorney
general, Army General (on leave)
Rafael Macedo de la Concha, who
had conflicts of interest regarding
past military abuses.®*

carried out investigations and indicted
some senior government officials, but
ultimately had little success.”®

Carrillo Prieto sought to charge

former President Echeverria and other
officials with “genocide” and illegal
deprivation of liberty in relation to

the 1968 Tlatelolco and 1971 Corpus
Christi massacres, arguing that the
killing of the students aimed to

destroy a “national group that shared

a complex set of material and spiritual
bonds.””” While a 2002 Supreme Court
precedent opened a path to investigate
the massacres,’® judges ultimately
rejected the charges: courts ruled

that the statute of limitations for the
charge of genocide had lapsed for both
massacres and that genocide had not
been proven.”

The FEMOSPP team opened 600-1,000
criminal investigations over five years,
by various accounts leading to 15-19
indictments, 20 arrest warrants, and
eight persons charged, but resulting in
only six arrests.®° The six were detained
for short periods of time, and available
information indicates that the Special
Prosecutor’s Office achieved only one
conviction, in September 2009. A court
convicted an officer of the Federal
Security Directorate (Direccion Federal
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de Seguridad, DFS) in relation to the
1977 enforced disappearance of a
student in Sinaloa.®

For those hoping to finally see a
substantial measure of justice for

Dirty War atrocities, there were other
disappointments. Promises to provide
reparations to victims appeared to

fall far short, and results were not
transparent.®¢ Special Prosecutor
Carrillo Prieto established a program to
provide psychological care to victims
and relatives, but this only reached

20 individuals.?” Having largely failed
to prosecute perpetrators of atrocity
or provide reparations to victims,
FEMOSPP’s signal achievement was
the completion of a lengthy report

on the history of the crimes under
investigation. Without fanfare, it
posted a version of the document to its
website in November 2006.88 President
Felipe Calderdn disbanded the Special
Prosecutor’s Office shortly after coming
into office.®?

BURYING THE FEMOSPP

LEGACY

When FEMOSPP closed in 2006, it
transferred 570 pending criminal
investigations to the federal Attorney
General’s Office, but few advances
have been made in the decade
since.®° State officials have provided
conflicting statistics about the
resolution or status of those cases,
including cases remaining open,
those closed, and those transferred
to state-level prosecutors. Officials
provided one set of information

at a hearing held before the Inter-
American Commission on Human
Rights in October 2014, and another
in response to right-to-information
requests filed by the Open Society
Justice Initiative in February 2015.
The first set of data leaves the fate of
315 cases unaccounted for,° and the
second leaves the fate of 203 cases
without explanation.®? Of 252 cases
that the PGR reported as remaining
open as of 2015, none concerned the
crime of enforced disappearance.®®

In 2014, nearly a decade after the
end of FEMOSPP’s mandate, a

lack of transparency continued to
impede the investigations of the
Truth Commission of Guerrero:
both the PGR and the General
Archive of the Nation first delayed
and then refused access to specific
information on crimes perpetrated
during the Dirty War.2# Until the
end of 2014, the government of
President Enrique Pena Nieto
sought to close direct access to
the archives opened by Fox but,
following an outcry by Mexican civil
society, abandoned the attempt.®>



SO UNDENIABLE ATROCITIES
CONFRONTING CRIMES AGAINST HUMANITY IN MEXICO

I. THE ROOTS OF CRISIS

CARTEL FRAGMENTATION AND
CONTINUED MILITARIZATION

THE END OF PRI RULE HAD PROFOUND EFFECTS on drug-related violence

in Mexico. Criminal organizations adapted to the more politically fragmented
state, in which federal and state-level governments were controlled by different
political parties.®® The cartels themselves became more decentralized, and mid-
level state actors once again became prized interlocutors.®” The killing or capture
of organized crime leaders also hastened the break-up of big cartels. With the
fragmentation of cartels, competition among them increased. This led to rising
inter-cartel violence, and a new willingness on the part of many cartels to push
back more aggressively against the state. After 2000, previously unprecedented
tactics became routine, including the formation of paramilitary units that attacked
police, executed rivals, and engaged in extensive kidnapping.®®

Fox had campaigned on a promise to remove the military from counter-drug
operations; however, once in office, he not only continued but increased the
military’s involvement in civilian law enforcement. He named an Army general

as his attorney general, who proceeded to bring other members of the military
into the PGR during his tenure,®® and moved thousands of military personnel into
special units of the Federal Preventative Police (PFP)."0°

The militarization of civilian policing continued and accelerated under Fox’s two
successors: Felipe Calderdn (2006-2012) and the first half of Enrique Pefa Nieto’s
term (2012-present)—the period of focus in this report.’®’ Calderén immediately
ordered the large-scale domestic deployment of the military to combat organized
crime, while continuing to increase its role in policing. He converted the thousands
of military personnel integrated by Fox as “auxiliary units” within the PFP into a
new Federal Police (PF) force in 2009.1°2

In 2012, President Pefia Nieto came into office after having served as governor in
the State of Mexico, where he oversaw the deployment of state, municipal, and
federal police to brutally suppress a peasant protest against a planned airport./°3
From federal office, he has presided over a continued militarized approach to
civilian law enforcement. Across the tenures of both Presidents Calderdn and
Pefa Nieto, the size of the federal police force has grown, from around 11,000 PFP
officers in 20064 to over 30,000 PF officers by 2014.1°5

From the outset of Mexico’s ramped-up campaign against organized crime at the
start of the Calderdon administration, federal forces pursued a clear strategy of
targeting cartel leaders. In this decapitation strategy, Mexico has been supported
and prodded by the United States. Just as increased cartel fragmentation at

the end of PRI one-party rule led to more brutal tactics by organized crime, the
targeting of cartel kingpins appears to have contributed to Mexico’s post-2006
crisis of violence. The arrest and killing of cartel leaders has led to fights over
succession, the splintering into ever-smaller rival organizations, and an increase of
territory that is violently contested among them.0¢
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TAKING STOCK

MEXICO’S CURRENT CRISIS OF ATROCITY AND INJUSTICE has grown from roots
of authoritarianism, corruption, and self-defeating drug and security policies that have
been encouraged by the United States. Foreshadowed by the Dirty War, the recent
spree of killing, disappearance, and torture has caused unprecedented suffering.

Although the number of atrocity crimes has grown recently, patterns of impunity
are largely unchanged. For Mexicans, justice system failure has long been familiar.
Of all crimes reported from 1999 to 2012, there were convictions in just 14.3
percent of federal-level investigations. And at the state level, over a 12-year period
ending in 2013, only 7.2 percent of investigations ended in sentencing.”®” But

these statistics relate only to crimes that were reported. In light of Mexico’s long
history of ineffective justice, surveys suggest that citizens report only less than ten
percent of crimes to authorities.'*® The real degree of unpunished crime in Mexico
is staggering.

Recent Mexican leaders have expounded on the need for economic growth and
opportunity for the country’s 121 million people. They have sought economic
progress through a comprehensive free trade pact with the United States and
Canada, oil exploration, the privatization of state enterprises, and reforms in such
areas as education and justice. But the hoped-for image of a reform-minded,
dynamic country on the cusp of prosperity has been overwhelmed by shocking
scenes of a land awash in violence and injustice: mutilated bodies strewn on
roadsides; detainees bruised and cowering; mothers and fathers standing silently,
clutching photos of their disappeared children.

For a situation so painful and pervasive, there has been a stunning lack of
answers to key questions. What is the overall extent of the atrocities that have
gripped Mexican society, and how much criminal accountability has there been
in response? What are the patterns of atrocity committed by state actors and
criminal cartels? And why has Mexico’s justice system provided so little justice to
victims, and held so few perpetrators to account?

These questions are explored in detail in the ensuing chapters. They are questions
that must be answered if Mexico is to reckon with its past and set a new course for
the future.
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Il. DIMENSIONS OF
THE CRISIS

THE PAST 10 YEARS IN MEXICO HAVE BEEN MARKED BY
EXTRAORDINARY LEVELS OF VIOLENCE, FUELED BY ORGANIZED
CRIME AND THE GOVERNMENT’S RESPONSE TO IT.'°®* COMPARED
WITH PREVIOUS YEARS, OVERALL CRIME RATES ROSE SHARPLY,
AS DID THE RATES OF MURDER, VARIOUS FORMS OF CRIMINAL
DISAPPEARANCE, AND TORTURE AND ILL-TREATMENT. THESE
TYPES OF CRIME ARE CHARACTERIZED BY EXTREME VIOLENCE,
AND INVOLVE THE VIOLATION OF SEVERAL FUNDAMENTAL
RIGHTS. THEIR GRAVITY TRIGGERS SEVERAL OF THE STATE’S
INTERNATIONAL OBLIGATIONS, INCLUDING THE INVESTIGATION,
PROSECUTION, AND SANCTION OF PERPETRATORS AND THE
PROVISION OF ASSISTANCE, REMEDIES, AND REPARATIONS TO
VICTIMS." YET MEXICO’S JUSTICE SYSTEM HAS LARGELY FAILED TO
DELIVER ACCOUNTABILITY FOR THESE ATROCITIES.

The size of the gap between atrocity and justice, however, has been a matter of
dispute. While many human rights activists in Mexico—as well as international
observers—have decried the extensive suffering and rampant impunity,
government officials have consistently downplayed the extent of the crisis.

This chapter seeks to plumb the broad dimensions of atrocity crimes and
accountability (or lack thereof) for them since 2006. It does so by exploring

the best available data on the scale of perpetration and prosecution of killings,
disappearances, and torture and ill-treatment, regardless of the perpetrators. The
next chapter looks at these atrocities through the lens of international criminal
law, with specific regard to their perpetration by federal government actors

and members of the Zetas cartel. But first it is necessary to reckon with the
complexities of crime data in Mexico.
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DATA SOURCES AND METHODOLOGICAL
CHALLENGES

DETERMINING THE SCALE OF ATROCITY CRIMES and justice for killings,
disappearances, and torture is no easy task, even though there are government
bodies with a mandate to produce data on the topic. The quality and reliability

of government data vary greatly across government institutions, as does the
accessibility of that data. Government data for this report was obtained by the
Justice Initiative through online portals, government reports, and freedom-of-
information requests. Mexico has one of the most progressive laws on access to
information in the world. While this has been a crucial source of information—one
whose legal framework has been strengthened during the tenure of President Pefa
Nieto—its application continues to face frequent resistance in practice."

One key agency tasked with collecting data on homicides and other crimes in
Mexico is the Executive Secretariat of the National System of Public Security
(Secretariado Ejecutivo del Sistema Nacional de Seguridad Publica, or SNSP),
which is part of the federal Interior Ministry (Secretaria de Gobernacion, or
SEGOB). It tracks limited information on criminal complaints, investigative files,
and victims of some atrocity crimes as reported by federal and state prosecutors
in its Crime Incidence (/ncidencia Delectiva) database.

Another source of information is the National Institute of Statistics and Geography
(Instituto Nacional de Estadistica y Geografia, or INEG/), an autonomous
government agency founded in 1983. Since 2011, it has conducted a National Poll
on Victimization and Perception of Insecurity (Encuesta Nacional de Victimizacion
y Percepcién sobre Seguridad Publica, or ENVIPE) in which all federal entities are
required to participate. INEGI has also provided the public with judicial statistics
on criminal cases (Estadisticas Judiciales en material penal) since 1997, as well as
some statistics on deaths and homicides.

The federal Attorney General’s Office (PGR) issued guidelines in 2012 that

require public officers to register information on investigations, prosecutions,

and related judicial procedures." |In practice, while the PGR has records on some
federal crimes, it has effectively refused to provide information on the results of
investigations and prosecutions of homicides; it classifies homicides as “grave
homicides” and “non-grave homicides”™ and before 2009 it included homicide
cases in a broader category titled “injuries, homicide and grave violation,”
making it impossible to know how many criminal investigations it has opened into
homicides and providing information only after 2009. Furthermore, the PGR is not
able to provide information on how many homicides have been perpetrated by
public officers, nor on the results of its prosecution of this crime.™

In addition to SNSP, INEGI, and the PGR, there are other government bodies that
produce data on atrocity crimes. The National Human Rights Commission (CNDH)
provides data that is useful for the demonstration of trends, but less so for the
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scope of atrocities because it has been reluctant to fully exercise its mandate
to chronicle abuses in Mexico."™ The recently created Executive Commission for
Attention to Victims (CEAV) also provides limited statistics on victims of human
right violations.

Despite the existence of relevant institutions and formal means of data
accessibility, the weakness of government efforts to produce and collate data on
atrocity crimes makes any attempt to understand the scope of the crisis difficult,
and in some respects impossible. The compilation of data in Mexico is inherently
challenging. Coherent data must be compiled from 33 different entities: the federal
government, 31 states, and Mexico City. Within each, there are also different
branches of government and agencies that have responsibilities for producing
such data; bureaucratic complexities are thus layered upon federal complexities.
The various agencies with mandates to collect data often follow different
methodologies, which result in conflicting figures.

The most consequential challenge to collecting accurate data on crime is
underreporting: according to INEGI, in 2014, 92.8 percent of all crimes in Mexico
were never reported to the authorities.” Why is the number of unreported crimes
(the cifra negra) so alarmingly high? One significant challenge is that parts of

the country—including several of the states highlighted in this report—are under
the de facto control of criminal organizations, thus limiting access to Mexico’s
justice sector.™ In these regions, underreporting is more likely to occur. According
to INEGI, fear of the perpetrators is one of the main reasons why crimes are not
reported.””

Another, related, explanation for underreporting is that across the country, victims
simply lack faith in government institutions. According to INEGI, the population
thinks that reporting crimes is a waste of time because authorities can’t be
trusted.?° INEGI’s survey of Mexican households in 2014 found that 63 percent

of those who didn’t report crime cited a distrust of authorities, including fear of
extortion and hostility from state officers.? The federal government itself has
acknowledged that “[...Imost of the population has low levels of trust in public
servants and the police [...] which prevents people from turning to authorities to
solve their problems[...]"'?*> As in other countries, there may be a greater reluctance
to report crimes that carry social stigma, such as sexual and gender-based
violence. And the percentage of unreported crime is likely even higher in cases
where victims believe that state actors are responsible. Victims of torture and
families of the disappeared and murdered naturally fear for themselves and their
loved ones if they know or believe that state authorities were responsible for the
crimes.”?®* They face and fear reprisals.**
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SCALE OF CRIMES AND LACK OF
ACCOUNTABILITY

ACCORDING TO AVAILABLE INFORMATION, killings, disappearances, and torture
all increased markedly since 2006, and remain at elevated levels. Furthermore, by
all indications—including the government’s own most optimistic assessments—
there has been very little accountability for killings, and almost none at all for
disappearances and torture.

Killings

There is some variation in the legal categorization of “killings.” Various forms

of homicide are included in Mexico’s federal criminal code.”® Homicide can be
“intentional” or “non-intentional,” and is considered “grave”'?¢ if, for example,

the killing affects the fundamental values of society™ and was not prevented
due to negligence. Ultimately, judges have the authority to define the gravity of
a homicide on a case-by-case basis. In response to a rash of killings targeting
women, the crime of femicide has been explicitly defined in the code since July
2012.”8 Homicide is criminalized in similar form across all federal entities. Under
international criminal law (which is addressed in chapter three), killings may qualify
as the crime against humanity of “murder” if a perpetrator “caused death” as
part of a widespread or systematic attack against a civilian population, and the
perpetrator was aware that the conduct was part of the attack.” These could
include some Killings classified as “non-intentional” under Mexican law, although
clearly very many of these are not related to criminal cartels or the state security
strategy in response to them.”*°

Scale

There have been over 150,000 intentional homicides in Mexico in the nine

years from December 2006.”®' The remarkable rise in killings began in 2007 and
continued throughout the six-year Calderon administration, which saw intentional
homicides rise 35.7 percent over the previous six years.®? Intentional homicides
perpetrated by firearms increased sharply from 2005, reaching their peak in the
years 2010 to 2012.1%% According to a survey of 86 countries by the United Nations
Office on Drugs and Crime (UNODC), Mexico had the highest rate of increase in
intentional homicide from 2007 to 2010.1%4

While government statistics show a reduction in homicide investigations under
the administration of President Pefa Nieto—particularly compared to a peak of
over 38,000 intentional and non-intentional homicide cases reached in 2012—the
rate remains higher than the annual averages prior to the start of the domestic
deployment of military forces at the end of 2006. Furthermore, after falling in 2013
and 2014, the homicide rate may have climbed again in 2015.1%°

The variance in government statistics reflects different methodologies.®® Data
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Figure 1: Homicide in Mexico
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from INEGI includes intentional and non-intentional homicides. It is based on
administrative records of deaths by homicide issued by Civil Registry Offices
around the country, and is complemented by information from other authorities.'*©
INEGI’s database provides information by default on the year homicides were
registered, but in 339 cases from the end of 2006 through 2015, it does not
provide information on the year the alleged homicide was perpetrated.” These
cases are excluded from the attempt to track killings perpetrated between 2006
and 2015.

The SNSP tallies homicides only on the basis of criminal investigations or
investigative files opened by state-level prosecutors. One homicide investigation
may relate to multiple victims, meaning these data understate the number of
victims. Beginning in 2014, the SNSP also started tracking data on the number of
homicide victims, not just the number of cases, and a comparison of the figures
over two years, shows that on average, the number of victims exceeded the
number of cases by over ten percent.“? State-level records are critical because
most homicides in Mexico fall under state rather than federal jurisdiction. Yet

the lack of proper methodology for the registration of homicide cases, the
misclassification of different types of homicide, divergent forensic and legal
capacities among state-level prosecutor’s offices, and the political manipulation of
data impede the development of an accurate and complete picture of homicides
at state level.”® Further, because they are based on state-level reports, SNSP
homicide statistics do not include federal homicide cases,**—yet the PGR provides
no statistics on federal homicide cases.'®

Neither INEGI nor SNSP statistics on homicide capture the actual number of
killings in Mexico. The true figure is likely much higher than any official estimate.
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Mass Graves

The hundreds of mass graves and clandestine graves dotting Mexico may help
explain why data on killings is so uneven—and likely inaccurate. But before looking
at how many people may be buried in such graves, it is important to note the
distinction between public mass graves and clandestine graves.

Public mass graves are repositories for authorities to bury unidentified bodies in
public cemeteries. By one conservative estimate, from 2006 to late 2012, state and
municipal authorities sent a total of 24,000 unidentified bodies for mass burial in
public cemeteries.*® As a matter of law, officials are obliged to identify all bodies
and human remains found throughout the country, and none of these should

be buried without an official death certificate. Administrative and prosecutorial
authorities are required to inform each other of cases that may require the
opening of a criminal investigation or the issuance of a death certificate, as well

as notify each other of potential cases of violent death.¥” In practice, however,
legal procedures on the handling of unidentified human bodies and remains are
not enforced and authorities lack adequate records of these cases. For example,

in December 2015, it was discovered that the Attorney General’s Office of Morelos
had illegally buried 150 unidentified bodies in a clandestine grave.*® Such practices
make it impossible to know how many bodies may be those of homicide victims
that are not reflected in any official statistics.

One element of the National Plan for the Search of Missing Persons announced by
the government in July 2014 is the creation of a unified registry of mass graves.®
No data from the registry has been made publicly available and the methodology is
unclear. In response to a right-to-information request from the Open Society Justice
Initiative on the registry’s implementation in 2014, the PGR responded that “the
unified registry of mass graves consists of identifying all existing cemeteries in the
country, to inquire which ones have these types of graves.””° From this answer, it is
clear that the registry only intends to capture data on official public mass graves.

By contrast, clandestine graves, which may contain one or more bodies, have
no legal status. There is strong reason to suspect that the persons buried in
such a manner are victims of homicide. As of September 2015, the PGR had
acknowledged the reported discovery since 2006 of 201 clandestine graves
containing 662 bodies.™

One journalist’s right-to-information requests to the federal government and the 32
federal entities yielded wildly divergent data from federal agencies and incomplete
data from the states.™ This research suggests a significant official undercount of
clandestine mass graves, and also suggests that no one really knows how many
there are. Notably, there are no clear requirements for states to report clandestine
graves to the federal government, and the federal government maintains no
comprehensive database of information on them. An unknown but significant
number of anonymous victims thus remain invisible in official homicide statistics.”
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Perpetrators

What is known about who is responsible for killings in Mexico from 2006
through 2015? By many accounts, members of criminal organizations have
been responsible for a large proportion of them. For a brief time, the Calderdn
administration attempted to quantify the share of homicides perpetrated by
organized crime, before abandoning the effort. In January 2009, it unveiled a
“Database of Alleged Homicides Related to Organized Crime” (Base de Datos de
los Homicidios presuntamente relacionados con la delincuencia organizada).>*
According to this database, there were over 47,000 deaths due to violence
between rival cartels in the period December 2006 to September 2011. But the
methodology for the database was never clear: crimes were categorized in
terms that did not correspond to legal definitions.”> Ultimately, the government
announced in November 2012 that it was abandoning the effort.’>®

Despite the unreliability of government claims and statistics, other sources suggest
that organized-crime networks may be responsible for over half of all killings

in Mexico. The UN Special Rapporteur on extrajudicial, summary or arbitrary
executions, Christof Heyns, reported in 2014 that, “according to information
received, almost 70 percent of the homicides recorded in recent years have been
attributed to organized crime.”’” Two Mexican newspapers and a consulting firm
have attempted to track murders linked to organized crime based on reported
characteristics of the incident, such as type of weapon used,””® but these attempts
rely on many assumptions and questionable sources.”®

Beyond organized crime, it appears that state actors have carried out many of the
killings plaguing Mexico, as examined in the next chapter of this report. The CNDH,
national and international civil society organizations, and international bodies have
all documented extrajudicial killings committed by state actors. Federal forces
have deployed across the country without appropriate guidance on the use of
force, and there has been almost no accountability for their excessive use of force.

Victims

Victim identities and the circumstances of their deaths also matter greatly to an
accurate legal assessment of killings. The government has frequently claimed that
the vast majority of those killed since 2006 have been criminals, either killed by
rivals in inter-cartel violence or by security forces using legally-sanctioned and
legitimate force.'®° Yet, as discussed in the next chapter, evidence shows that many
victims were perceived cartel members, broadly targeted for death by state agents
using indiscriminate force. Among these dead are criminal suspects extrajudicially
killed in cold blood, and also ordinary citizens falsely accused of criminal activity
(so-called false positives or falsos positivos).®

Many victims of homicide are migrants, as was the case with the mass graves
discovered in San Fernando, Tamaulipas, which contained the bodies of migrants
from Brazil, Ecuador, El Salvador, Guatemala, and Honduras.'®? Migrants in transit to
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the United States have proved a particularly vulnerable population for kidnappers
and extortionists in Mexico, as well as for Mexican authorities, because they lack
income, legal status, and local connections.'®®

Members of the police and security forces, municipal governments, and journalists
have also been among the dead. According to records kept by the Defense
Ministry (SEDENA), 468 members of the Army died between December 1, 2006
and January 1, 2016, “in the implementation of the permanent campaign against
drug trafficking and the Federal Law on Firearms and Explosives.”’®* At least 70
mayors and former mayors, as well as 98 journalists were also killed in violence
associated with organized crime between 2006 and 2013.18°

Women have been singled out for killing in some locations. In Ciudad Juarez,
Chihuahua, hundreds, and possibly thousands, of women have disappeared and
been murdered since 1993, well before the onset of the government’s militarized
security strategy, although continuing into the post-2006 period.’®®* Many of the
women’s bodies have later been found in the desert, often having been murdered
in very brutal ways.'®” Most were poor and working in factories or the informal
economy; some were raped or mutilated, and more still remain missing. According
to one source, there are reasons to believe that there were 4,306 femicides in
Mexico between 2006 and 2012.%8 And the National Network of Human Rights
Defenders in Mexico (Red Nacional de Defensoras de Derechos Humanos en
México, RNDDHM), identified 615 attacks on women human rights defenders
between from the beginning of 2012 through 2014, including 36 killings.'®°

Accountability for Killings

By all available indications, even as Mexico’s murder rate rose, peaking in 2011-
2012, the number of homicide investigations, prosecutions, and convictions
remained at a fairly constant, low level.”° Taking INEGI statistics as an example,
homicide numbers between 2007 and 2012 show that there were 122,319 deaths by
homicide, with 22,613 judgments at state level (fuero comun) and 83 at the federal
level.” The rate of convictions per 100 victims of homicide was under 17, compared
to a global average in 2013 of 43 convictions per 100 homicide victims.”? The
situation is similar with regard to federal prosecutions: Between 2009 and July
2015, the PGR opened 578 homicide investigations, leading to indictments in only
16 percent of them.”®

Of the killings that the Calderdon administration initially attributed to organized
crime, very few cases resulted in investigations or prosecutions, and only a small
fraction of those in convictions. Of 35,000 killings between December 2006 and
January 2011 that the federal government claimed were committed by organized
crime, the PGR said it had registered only 13,845 killings (40 percent). Furthermore,
it made conflicting claims to have opened 1,687 and 997 homicide investigations,
yielding charges against 343 suspects and just 22 homicide convictions as of August
2011 (a 1.3-2.2 percent rate of conviction for cases investigated).”
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The majority of homicide cases, including some with a possible link to organized
crime, are not taken on by federal prosecutors, but are left to prosecutors in
Mexico’s 31 states and the Federal District. Yet at the level of these entities,

too, rates of investigation, prosecution, and conviction have been very low. For
example, in Guerrero the annual rate of conviction for homicide never rose above
10 percent of reported murders in the years 2005 through 2014, and fell to around
5 percent in the years of greatest killing.”> Similarly, of almost 10,000 overall
homicides investigated by Chihuahua prosecutors from 2007 to March 31, 2011,
just 242 resulted in convictions (approximately a 2.4 percent rate of conviction
for cases investigated).”® The failure of criminal accountability was evident even
for crimes that drew significant national and international attention, such as the
spate of femicide in Ciudad Juarez, Chihuahua.”” Indeed, according to the non-
governmental coalition National Citizen Femicide Observatory (Observatorio
Ciudadano Nacional del Feminicidio), of 3,892 murders of women in 2012-2013,
only 15.75 percent were investigated as femicides.”® And according to INEGI, from
2009 through 2012, there were only nine judgments for femicide in Mexico: eight
convictions and one acquittal.”®

Disappearances

Quantifying disappearances in Mexico should start with defining terms, and this

is where the confusion begins.’®© The simple term “disappearance” (as opposed

to “enforced disappearance”) is not defined as a crime in Mexican or international
law, but rather often interchangeably used with the term “missing person.”® While
the term may apply to victims of crime, the category also includes those who go
missing for non-criminal reasons, including runaways, victims of natural disasters,
and some emigrants.

For people who go missing for criminal reasons, several possible legal categories
may apply. Criminal cartels in Mexico, often with the collusion of corrupt
government officials, engage in kidnappings for ransom, abductions for purposes
of forced labor, and human trafficking related to the sex trade. There are various
legal definitions at federal level and in many states that could encompass

such crimes, including kidnapping,’®? illegal deprivation of liberty,”®* human
trafficking,’® and forced labor. Most importantly, if state actors have been directly
involved in a disappearance, it should qualify under Mexican law as an “enforced
disappearance.”’®®

But the definition of “enforced disappearance” in Mexico’s federal criminal code

is deficient. Specifically, its focus on the direct involvement of state actors is too
narrow, failing to address indirect involvement. Under international treaties that
are applicable to Mexico, disappearances with indirect involvement of the state

or its agents would also count as “enforced.” In a landmark 2009 ruling, the Inter-
American Court of Human Rights ruled that Mexico’s 2001 code contravened the
Inter-American Convention.’®® As of early 2016, legislation seeking to address these
deficiencies remained pending in Congress.”®”



4'] UNDENIABLE ATROCITIES
CONFRONTING CRIMES AGAINST HUMANITY IN MEXICO

Il. DIMENSIONS OF THE CRISIS

Under international law, the Rome Statute specifically enumerates “enforced
disappearance of persons” as a crime against humanity and defines it as:

the arrest, detention or abduction of persons by, or with the authorization,
support or acquiescence of, a State or a political organization, followed
by a refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of those persons, with the
intention of removing them from the protection of the law for a prolonged
period of time.'®®

Under this broader definition, kidnapping and other disappearances carried out
for profit by criminal cartels could also constitute enforced disappearances if they
were perpetrated with the consent or acquiescence of Mexican public officials.
When committed on a widespread or systematic scale, such disappearances could
also constitute atrocity crimes under international law.

Scale

Nobody knows how many people have disappeared in Mexico since the end
of 2006. Journalists, academics, activists, and policymakers frequently cite
a government figure of around 25,000 disappeared in the country.’® But as
a measure of the scale of violent disappearances in Mexico, the data may
underestimate true levels of victimization by an order of magnitude.

Given the confusion over definitions of “disappearance,” which victims are
included in the widely cited figure of approximately 26,000 “disappeared” persons
in Mexico? The answer is not entirely clear.

Figure 2: Reported Missing Persons
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The data on which the total figure of 26,672 (as of February 2016)™' rests indicate
a rise in the number of persons reported missing, starting from the first years of
President Calderdn’s term in office, and continuing to climb during first two years
of the term of President Pefla Nieto. Of the nine years for which data is available,
the highest number of reported disappearances was in 2014, with 5,194.1°? Yet the
numbers are problematic, and the firmest conclusion that can be drawn is that
something caused a significant increase in reports of missing persons since 2007.
As a PGR memorandum available briefly on the SNSP website acknowledged,
“[...Slince the 2007 wave of violence in Mexico, the number of disappeared
persons has increased throughout the country [...MJost parts of the country suffer
from disappearances[...].”1%3

The figures are tracked in the government’s National Registry of Information

of Missing or Disappeared Persons (Registro Nacional de Datos de Personas
Extraviadas o Desaparecidas, or RENPED), which was created by law in April
2012.°4 RENPED is a publicly searchable tool that provides information on
individual cases’™ and statistics'® on the missing. It does have its own confusing,
broad definition of “disappeared person” for statistical purposes,®” but the cases
and numbers rely on federal and state-level cases and data.'”®

RENPED is essentially a database of persons reported missing, and some unknown
proportion of these are runaways, emigrants, others missing from their families and
communities of their own volition, or are victims of accidents and natural disaster.
At first blush then, it appears that the inclusion of such non-criminal categories
would mean that the oft-cited figure of 26,000 overestimates those missing for
criminal reasons. However, upon closer inspection, the database substantially
underestimates various kinds of disappearances resulting from violent crime.’®®
There are three main reasons for this.

First, there are indications that clear victims of criminal disappearance have

been removed from the database. Names can be removed on five different
grounds?°© but there is no transparency in the process of removal.?°’ Civil society
organizations claim that the names of many who were clearly disappeared,
including well-known cases relating to the Dirty War, were improperly removed.?°?
If substantial numbers of cases have been improperly removed, there may also be
many others that were improperly excluded in the first place.

Second, RENPED does not include kidnappings in the total figures at a time when
kidnappings comprise an enormous proportion of disappearances in Mexico,
including, potentially, enforced disappearances.?® If it did, data from the Interior
Ministry would add thousands of reported cases to the total (see Figure 3).204

However, even if reported kidnappings were included in RENPED, it would still
greatly understate the problem because very few kidnappings are ever reported
to authorities. Respected annual government surveys of Mexican households
offer insight into the true scale of the problem because respondents likely have
less fear when responding to an anonymous survey.?°> Although with a large
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Figure 3: Reported Annual Kidnappings Beyond RENPED
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margin of error, these data indicate that there were between 102,800 and nearly
132,000 kidnappings each year from 2012 through 20142°® (the three years that
the statistics agency, INEGI, asked about kidnappings).?°® Comparing these figures
to SNSP data on reported kidnappings reveals an underreporting rate of over

98 percent.?’ If it was also true in other years that only around two percent of
kidnappings were reported to the authorities, then from the known numbers of
reported cases (based on SNSP data), it can be roughly estimated that from the
beginning of 2007 through 2014, the number of kidnappings in Mexico exceeded
580,000.2" And this figure, because it is based on INEGI surveys of Mexican
households, does not encompass tens of thousands of foreign migrants who have
been kidnapped.?”?

These figures are relevant because, understood together with other shortcomings
of the criminal justice system, they suggest that the numbers of documented
disappearances that would constitute atrocity crimes could be significantly
undercounted. Of the hundreds of thousands who have been kidnapped since
2006, the government has provided no estimate of how many remain missing.

Finally many enforced disappearances are never reported precisely because
military, police, and other state authorities are the direct perpetrators. As
examined in greater depth in the following chapter, there are indications that a
significant number of reported disappearances that the government records as
“kidnappings” are in fact “enforced disappearances,” perpetrated by government
actors. An unknown subset of the hundreds of thousands of unreported
“kidnappings” reflected in the INEGI data may also involve state perpetrators, and
should properly be classified as enforced disappearances.
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Victims

Information on victims is difficult to ascertain. Targeted groups appear to vary
according to the geography of criminal organizations. In Chihuahua, for example,
where disappearances of women seemed pronounced,?® this could be the result of
trafficking for the sex trade.? Likewise, disappearances in Querétaro often appear
to be linked to the trafficking in women.?”® In Coahuila, by contrast, 84.3 percent

of the 370 disappearances documented by one organization were male.?’® Many
migrants have disappeared along main transport routes between the Guatemalan
and U.S. borders.

Accountability for Disappearances

There has been virtually no criminal accountability for the likely hundreds of
thousands of disappearances since 2006, including enforced disappearances and
disappearances perpetrated by non-state actors. The federal government has
provided conflicting data. However, it is clear that in comparison to the number of
disappearances, the numbers of investigations and prosecutions have been very
small, and the number of convictions even smaller.

As detailed in the following chapter, the lack of criminal accountability for
disappearances is most acute with regard to suspected state perpetrators. There
have been 14 reported convictions for enforced disappearance, all but one of them
police officers, and at least six of them for disappearances perpetrated before
2006.?" Despite hundreds of documented cases of disappearances perpetrated
by members of the military, prior to August 2015 no soldier had ever been
convicted of enforced disappearance.?® INEGI’s judicial statistics do not report any
judgments of enforced disappearance at federal or local level.?”®

Undercharging, like underreporting, skews the accuracy of these figures. Indeed,
where public officials have been implicated in disappearances—which should qualify
many of them as enforced disappearances—prosecutors often charge lesser offenses,
including kidnapping and illegal deprivation of liberty.??° In the military justice

system, cases that bear the hallmarks of enforced disappearance?? have instead

been investigated as such lesser offenses as “abuse of authority,” “providing false
information,” and “clandestine burial of a body.”??? This suggests that the number

of public officials held criminally accountable for involvement in disappearances is
greater than 14—but it also means that, in those additional cases, there has not been a
full accounting for the severity of the crime or the state’s responsibility.

How extensive have investigations, prosecutions, and convictions been for other
disappearance-associated crimes, including those that are properly charged

as different offenses? The PGR maintains no statistics on kidnapping cases.???
Between 2007 and 2012, INEGI reported 32 federal judgments and 3,025 state-
level judgments for cases classified as kidnappings.??* For kidnapped migrants,
recalling that over 9,500 were kidnapped over a six-month period in 2009 alone,
available data suggests that little has been done. There is no comprehensive
database on crimes against migrants, but according to the CNDH only three
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cases of migrant kidnappings had been opened at the federal level between
January 2008 and August 2009. At the local level, only eight states had initiated
investigations in relation to 40 migrant victims, but the outcomes of these
proceedings were not clear.??> According to the PGR database, from 2007-

2012, there were 5,062 criminal investigations for “deprivation of liberty” at the
federal level, resulting in 595 indictments.??® The PGR provided no information on
convictions for the crime, but according to INEGI, there were 36 federal judgments
and 1,741 state-level judgments for illegal deprivation of liberty between 2007 and
2012.2%7 For “illegal deprivation of liberty for sexual purposes,” INEGI reports that
from 2007 through 2012, there were a total of 107 convictions and 14 acquittals.??®

Torture and Inhuman Treatment

Mexico is party to multiple treaties that ban torture and other cruel, inhuman

or degrading treatment or punishment, including the International Covenant

on Civil and Political Rights, and the American Convention on Human Rights.??®
These and other treaties require it to investigate and prosecute torture and other
forms of ill-treatment. Mexico’s legal framework for defining and punishing these
crimes can be measured against those found in the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Inter-
American Convention to Prevent and Punish Torture, and the Rome Statute of the
International Criminal Court.?3°

The Mexican Constitution prescribes punishment under law for “ill-treatment
during arrest and confinement, any molestation lacking legal justification,”?3' and
the intimidation or torture of accused persons.?®? |t also contains an absolute
prohibition on torture, including in exceptional situations where other rights could
be limited.?*® Torture is not included in the federal criminal code, but rather in

a special federal law (Ley Federal Para Prevenir y Sancionar La Tortura) initially
passed in 1991.23¢ The definition of torture in the special federal law fails to meet
international standards because it creates a limitation based on motive?3®> and
omits perpetrators who are not state actors, including members of criminal
cartels.?*® Mexican federal law does not define “ill-treatment” at all.

Even if these shortcomings were fixed in the federal torture law, it would still only
apply to federal public servants. Officials in the states are governed by state laws,
where definitions of torture are included either directly in their penal codes or in
separate special laws.?®” In almost all cases, these definitions—many modeled on
the federal law—fall short of international standards.?® In early 2016, legislation
was pending in Congress that could potentially improve the definitions of torture
at federal and state levels.?3°

Scale

International human rights bodies and independent UN experts have long
documented that torture and ill-treatment are commonplace in Mexico. As early
as 1998, then-UN Special Rapporteur on Torture and llI-Treatment Nigel Rodley
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reported that torture was a “common practice.” ?4° In 2003, the Committee Against
Torture reported that torture in Mexico “was not exceptional or occasional...to

the contrary, the police commonly use torture and resort to it systematically as
another method of criminal investigation.”?4

As examined in greater detail in the following chapter, there are strong indications
that government officials have engaged in torture and ill-treatment at a markedly
accelerated rate following the launch of the federal government’s militarized
security strategy in December 2006.2*2 From the beginning of 2007 through the
end of 2015, the CNDH received 9,401 complaints of torture and ill-treatment.?*3

This is a problematic proxy for a dearth of government data, and likely a significant
undercount of the true dimensions of the problem.?*4 For three main reasons, other
government data on the prevalence of torture and ill-treatment are notoriously poor.

First, shortcomings in the legal definitions of torture and ill-treatment at the federal
level and in many federal entities mean that acts by non-state perpetrators—including
cartel members—are not counted. And given the patchwork of legal definitions, any
attempt to create clear national data on the crimes would be impossible because
different entities use different definitions of torture and ill-treatment.?4®

Second, perhaps due in part to mismatched definitions, there is no central
register for data on the crimes. Each state and the Federal District generate

their own data, independent of the federal government, and there is no attempt
to collate information.?*¢ In its reporting to the UN Committee Against Torture,
the federal government has failed to provide information in critical areas: how
many criminal complaints had been lodged for these crimes, penalties imposed
in cases of conviction, reparations provided, or actions taken in response to
specific recommendations from the National Human Rights Commission.?*” Public
information requests to different sections of the PGR yield different, sometimes
vague, and ultimately conflicting information about the number of preliminary
examinations, prosecutions and convictions for torture at the federal level.>*® The
PGR stated in 2012 that it had no collective data on convictions for torture “due to
the fact that the system in charge of counting the rulings prevents a breakdown
requested for this crime.”?4°

Finally, and most fundamentally, data on torture and ill-treatment in Mexico
understate the incidence of these crimes because law enforcement agencies and
judicial institutions that generate the data are often the same agencies accused

of perpetrating or tolerating torture and ill-treatment.?*° This leaves the victims
reluctant to report crimes, and leaves the perpetrators well positioned to stymie any
investigation. In 2012, the UN Committee Against Torture expressed concern about
the “allegations of complicity between public prosecutors and police investigators”
as well as about “the reports that public prosecutors and, on occasion, judges
themselves disregard defendants’ claims that they have been tortured or classify the
acts in question as constituting less serious offences.”?*! Similarly, the report of UN
Special Rapporteur Juan Méndez on his April-May 2014 visit to Mexico identified the
misclassification of torture as a structural flaw that fosters impunity.52
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Accountability for Torture and Inhuman Treatment

Despite Mexico’s international and domestic obligations to investigate allegations
of torture and ill-treatment, efforts to do so have been exceedingly limited.
(Because ill-treatment is not defined in Mexican law, there have been no
investigations or prosecutions for this crime.) According to the government’s
maximum claims, by the end of December 2014, there had been 1,884 criminal
investigations of alleged torture; the vast majority of these (86 percent) were
opened in 2014,%> and there appear to be deep flaws in those investigations.?%*

In the federal civilian court system there were only 12 prosecutions from 2006
through 2013,%°> and as of April 2015, there had been only six federal convictions
for torture related to cases after the beginning of 2007.2°¢ In the military justice
system, there have been 15 investigations of torture and no convictions.?®” At state
level, there were seven convictions for torture from the beginning of 2007 through
2012.%°8 Mexico’s failure to properly investigate and prosecute alleged torture and
ill-treatment is illustrated not only by this data, but also through the many torture
cases taken to the Inter-American Court of Human Rights.?*°

Even in the rare instances where torture is investigated and prosecuted, the crime
is often not properly charged: it is frequently categorized as a lesser offense,
including “unauthorized exercise of public authority” and “abuse of authority.”

In 2011, Human Rights Watch found that within the military justice system, a
significant number of torture cases were classified as less serious incidents,
including 74 cases in which the CNDH found evidence of torture and ill-treatment,
but where military prosecutors had downgraded accusations to the less serious
offences of “assault” and “abuse of authority.”?6°© And according to SEDENA’s

own records?®' in at least six cases where the CNDH issued recommendations for
torture, military investigations were opened for “abuse of authority” only.?¢?2 And
even when charged as lesser offenses, there have been only a small number of
federal cases. In 2012, the government reported to the UN Committee Against
Torture that, in addition to six verdicts in torture cases, since 2005 there had been
a total of 143 trials for abuse of authority, 60 for misuse of public office, and 305
for unauthorized exercise of public authority.?®3

Violence in Mexico has risen sharply since late 2006, with massive increases in the
numbers of people killed, disappeared, and tortured. But getting good data on the
scale of these crimes is nearly impossible, which speaks to the state’s failure and
undermines accountability. The following chapter considers how these crimes may
amount to crimes against humanity.
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lll. CRIMES AGAINST
HUMANITY

UNDER INTERNATIONAL LAW, CRIMES AGAINST HUMANITY ARE
CERTAIN ACTS OF VIOLENCE—INCLUDING KILLINGS,?** TORTURE,
AND ENFORCED DISAPPEARANCE—THAT ARE CARRIED OUT

AS PART OF A WIDESPREAD OR SYSTEMATIC ATTACK AGAINST

A CIVILIAN POPULATION. SUCH LARGE-SCALE VIOLENCE IS
DIFFERENT FROM INDIVIDUAL ACTS OF VIOLENCE; CATEGORIZING
THEM AS CRIMES AGAINST HUMANITY REQUIRES EXAMINING
SYSTEMS AND PATTERNS OF CRIME IN ORDER TO BETTER
UNDERSTAND THEIR ORIGINS, PARTICULARLY WHERE THERE IS
EVIDENCE OF STATE ORCHESTRATION OR INVOLVEMENT. THESE
PATTERNS CAN, IN TURN, HELP EXPOSE THE ROOT CAUSES OF
VIOLENCE AND IMPUNITY, POINTING NOT ONLY TO THE DIRECT
PERPETRATORS OF ATROCITY CRIMES—WHETHER STATE OR NON-
SATE ACTORS—BUT ALSO THOSE INDIVIDUALS WHO CAUSED THEM
TO BE COMMITTED AND THOSE WHO FAILED TO PREVENT OR
PUNISH THEIR COMMISSION.

Exposing this failure is particularly important in a country like Mexico, where
impunity has been an integral part of the violence that has gripped the country
in the post-2006 period. An international criminal law framework can thus
capture issues of context, scale, and patterns of violence that Mexican domestic
criminal law has to date failed to do in either its legal standards or practice. The
international law framework is also important because, as Mexico has recognized,
there is no statute of limitations for war crimes or crimes against humanity.26®
“Atrocity crimes” include war crimes, genocide, and crimes against humanity,?%®
but it is only the last of these that is considered here.

Under the definition of crimes against humanity applied by the International
Criminal Court (ICC), which is the definition this report uses, an attack must be
carried out pursuant to a “State or organizational policy.”?¢” This policy need not
be explicit: it may be inferred from the “improbability that the acts were a random,
coincidental occurrence.”?®® [t may also be defined “in retrospect, once the acts
have been committed and in light of the overall operation or course of conduct
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pursued.”?®® The policy does not have to be undertaken for a particular purpose;
indeed, the motive for the crimes is irrelevant.?’° These contextual elements
distinguish crimes against humanity from random, isolated acts of violence; they
reflect the “hallmarks” of atrocity, scale, and collectivity.?”

These hallmarks of crimes against humanity have been present in the actions of
state and non-state actors in Mexico. As the following analysis will show, there

is credible information pointing to numerous violations of international human
rights law by the federal government. Specifically, the government appears to
have pursued a policy of indiscriminate and extrajudicial force—including through
killing, torture, and enforced disappearance—against Mexico’s civilian population
in its efforts to combat organized crime. There is also credible information about
such violations by members of the Zetas cartel, which has pursued a policy of
terrorizing civilian communities for the control of territory and profit.

Organized crime poses a real threat to the safety and security of the Mexican
state, and in analyzing the state response, it must be emphasized that combatting
organized crime is both a legal and legitimate goal; indeed “[t]The human

rights system as such... cannot be effective without [law enforcement] and, in
some cases, without the use of force.”?’?2 Nevertheless, it is equally clear that

the “extensive powers vested in [law enforcement] are easily abused in any
society, and [that] it is in everyone’s interests for it to be the subject of constant
vigilance.”?”®* Such vigilance requires that the use of force be strictly regulated,
that it be carried out by authorities with a constitutional mandate to do so, and
that any breach of law be expeditiously investigated and prosecuted to deter the
likelihood of future atrocities.

While this analysis does not question the merits or wisdom of a policy to combat
organized crime, or the Mexican government’s right and obligation to protect its
citizens, it does scrutinize the lawfulness of the means by which that policy has
been implemented. Specifically, it considers the state’s use of indiscriminate and
extrajudicial force—force that is not justified by self-defense or the defense of
others and/or is disproportionate under the circumstances?#—by federal forces
acting under the state’s national security strategy against any person perceived

as being connected to organized crime, as well as acts of torture and enforced
disappearances against such persons. The question is whether certain of these
acts, committed pursuant to a policy of fighting organized crime “by any means”—
and in the absence of accountability or a sufficient regulatory framework for the
use of force—amount to crimes against humanity. This chapter then addresses the
responsibility of organizations engaged in criminal activity for potential crimes
against humanity. Specifically, it focuses on crimes committed by the Zetas cartel.
The Zetas were chosen for this analysis because there is evidence to conclude that
the cartel meets the definition of an “organization” for purposes of establishing
that crimes were carried out pursuant to an “organizational policy” under the
Rome Statute. Although this report does not analyze in depth the nature and
actions of other cartels in Mexico, they too may meet this qualification.
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APPLICABLE LAW

THIS ANALYSIS IS BASED ON THE ROME STATUTE and the jurisprudence of

the ICC. The reason for this is twofold: (1) because Mexico has been a state

party to the Rome Statute since January 1, 2006, and thus falls under the ICC’s
jurisdiction;?”®> and (2) because crimes against humanity have not yet been defined
in Mexico’s domestic law.?’¢ Reference to the Rome Statute as a legal standard is
not only well-founded as a matter of law; it is consistent with this report’s aim—to
encourage and aid Mexican domestic authorities in investigating, prosecuting, and
trying the perpetrators of these crimes.

Although the Rome Statute itself does not establish a domestic duty to investigate
and prosecute crimes against humanity, Mexico is party to a number of treaties
that impose an obligation to investigate and prosecute serious human rights
violations and, by extension, the large-scale commission of such violations,
including killings, enforced disappearance, and torture.?’”” The Mexican Constitution
also provides for the investigation of grave human rights violations, and Mexico’s
Supreme Court of Justice has further ruled that the state is obligated to
investigate them.?”® As argued below, Mexico’s failure to adequately investigate
and prosecute these crimes has effectively encouraged the use of indiscriminate
and extrajudicial force against any person perceived as being or alleged to be
connected to organized crime.

Consistent with the Rome Statute, the following analysis relies on the “reasonable
basis” standard that the ICC prosecutor must satisfy when seeking judicial
authorization to open an investigation.?”? As the ICC has noted, this requires that
there should be a “sensible or reasonable justification” to believe that a crime
falling with the ICC’s jurisdiction “has been or is being committed.”?8° Importantly,
the “reasonable basis’ test is not one of beyond reasonable doubt”: it is a lower
standard, meaning it “cannot be arbitrary, but must be reasoned [...] by critically
assessing the reliability of the information” presented.?® The information is “not
expected to be ‘comprehensive’ or ‘conclusive’; rather, a “sensible or reasonable
justification [must] exist for the belief that a crime falling with the jurisdiction of
the Court ‘has been or is being committed.””?®2 The “reasonable basis” test would
also satisfy Mexico’s national standard for opening an investigation, which requires
only that the prosecution “receives notice of a fact that by law is defined as crime”
(“hechos que revistan caracteristicas de un delito”).?8* Mexico’s National Criminal
Procedure Code likewise obliges the prosecution and police to investigate such
facts, without additional requirements.?®#

Although the national security strategy initiated in 2006 has been described
as a “war on drug cartels,” there is considerable debate about whether, legally,
an armed conflict exists (or existed) in Mexico.?®> As the International Criminal
Tribunal for Rwanda (ICTR) has noted, certain types of internal conflicts that
fall below a minimum threshold would not be recognized as an armed conflict,
namely, “situations of internal disturbances and tensions, such as riots, isolated
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and sporadic acts of violence and other acts of a similar nature.””?®® This is legally
significant because the existence of an “armed conflict” is a required element

for war crimes charges—but not for crimes against humanity. This report does
not seek to analyze the complex question of whether Mexico’s violence amounts
(or amounted) to an armed conflict; accordingly, its analysis is limited to crimes
against humanity. Whether certain conduct described here may also constitute
war crimes is thus not considered.

Article 7 of the Rome Statute defines crimes against humanity. In part, it states:

1. For the purpose of this Statute, “crime against humanity” means
any of the following acts when committed as part of a widespread
or systematic attack directed against any civilian population, with
knowledge of the attack: (a) Murder; ... (f) Torture; ... [and] (i) Enforced
disappearance of persons...

2. For the purpose of paragraph 1: (a) “Attack directed against any
civilian population” means a course of conduct involving the multiple
commission of acts referred to in paragraph 1 against any civilian
population, pursuant to or in furtherance of a State or organizational
policy to commit such attack...2®”

Based on this definition, the ICC has identified five “contextual elements” that must
be present if criminal acts are to qualify as crimes against humanity: (i) that an
attack be directed against any civilian population; (ii) that the attack is committed
pursuant to a state or organizational policy; (iii) that the attack is widespread or
systematic; (iv) that there is a link between the individual act and the attack; and (v)
that the perpetrator knew or intended his or her act to be part of the attack.?®®

This chapter analyzes the first four of these contextual elements, relating them to
acts of murder, enforced disappearance, and torture, to determine whether there
is a reasonable basis to believe that state actors and members of the Zetas cartel
have committed crimes against humanity. Because this report does not identify
suspects who bear individual criminal responsibility, the fifth element (knowledge)
is not considered.?®® This is consistent with the threshold for opening an ICC
investigation; the prosecutor must convince the judges that crimes under the
Rome Statute have been committed, but need not yet have developed accusations
against particular individuals.

The analysis begins by examining crimes by state actors, specifically Mexico’s

federal government, to assess if they were committed pursuant to a state policy.

The policy element provides a broad framework for understanding the attack on a
civilian population, including through linked acts of murder, torture, and enforced
disappearance. It then conducts an analysis of the attack, including specific examples
of enumerated acts—Kkillings, enforced disappearances, and torture—and their nexus
to that overall attack. Finally, the widespread and systematic nature of the attack is
discussed. The Zetas are then considered according to the same criteria.
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CRIMES AGAINST HUMANITY BY STATE ACTORS

THE CONTEXTUAL ELEMENTS FOR ESTABLISHING CRIMES AGAINST HUMANITY
are present in the policies and actions of Mexico’s federal government. Specifically,
these actions have been carried out by the Department of Defense (Secretaria de
la Defensa Nacional, SEDENA); the Department of the Navy (Secretaria de Marina,
SEMAR); the now-defunct Department of Public Security (Secretaria de Seguridad
Publica, SSP), which included the Federal Police; and the Attorney General’s Office
(Procuraduria General de la Republica, PGR). While this analysis is limited to actions
taken by the federal government, a state policy may be carried out, in part, by
individuals who are not members of the government—as long as those individuals
were acting as part or as agents of the state apparatus—or by individuals at other
levels of government, for instance state or municipal authorities.>®° In addition, there
is growing evidence to suggest that authorities in Mexico have also colluded with
organized crime to commit acts that might constitute crimes against humanity. One
could argue, for instance, that atrocities were committed in furtherance of a policy
to align with some cartels against others, either as a means of managing inter-cartel
violence or to profit from organized crime. This report, however, does not attempt
to make such an argument; it focuses on whether the federal government pursued a
policy of indiscriminate and extrajudicial force against Mexico’s civilian population in
its efforts to combat organized crime.

“In Furtherance of a State Policy”

According to the ICC’s Elements of Crimes, the phrase “policy to commit” an
attack against a civilian population requires “that the State or organization actively
promote or encourage such an attack against a civilian population.”?® However,
the policy “need not be explicitly defined”: any attack “which is planned, directed
or organised—as opposed to spontaneous or isolated acts of violence—will satisfy
this criterion.”?°?2 Furthermore, “the Statute does not envisage any requirement of
motive or purpose to prove that a policy to commit an attack against the civilian
population exists.”?*3 Finally, a policy need not be clear from the outset, but may
crystalize over the course of its implementation, “such that definition of the overall
policy is possible only in retrospect, once the acts have been committed and in
light of the overall operation or course of conduct pursued.”?®* Thus, although
“[tJo many ears, the word ‘policy’ connotes something highly formal, official, and
adopted at the highest levels,” in reality, “the term does not carry these formalized
connotations,” as it is “simply synonymous with the requirement of direction,
instigation or encouragement from a state or organization.”?%°

The ICC has held that even if a policy is not explicitly defined, the policy can still
be “surmised from the occurrence of a series of events.”?°® An isolated event
would not be enough to establish a policy to commit crimes against humanity.
Mexico’s increase in military resources and the expansion of law enforcement are
legal, arguably necessary, measures to counter organized crime’s threat to the
public. However, these measures were part of a larger strategy. The significant
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mobilization of Mexico’s armed forces occurred amidst rampant impunity for

the illegal acts of those forces. There is substantial evidence that the federal
government pursued a policy of indiscriminate and extrajudicial use of public force
against any civilian perceived as being connected with “organized crime.”

The ICC’s jurisprudence establishes criteria for determining whether a state policy
exists, namely: (a) “the scale of the acts of violence perpetrated”; (b) the “general
historical circumstances and the overall political background against which the
criminal acts are set,” as well as the “the general content of a political programme,
as it appears in the writings and speeches of its authors”; and (c) the “mobilisation
of armed forces.”?®” Furthermore, “a policy may, in exceptional circumstances, be
implemented by a deliberate failure to take action, which is consciously aimed

at encouraging such attack.”?®® This last point would encompass the failure to
investigate or pursue criminal proceedings, as has been the case in Mexico. These
criteria are supported by the following facts.

Evidence of State Policy: Scale

There are strong indications that the federal government has failed to prioritize
the collection of crime data, in accordance with policies to deliberately downplay
the extent of violent crime in Mexico—especially regarding atrocities committed
by state actors.?®® For these reasons, most of the following analysis of the scale of
atrocities relies on complaints to the National Human Rights Commission (CNDH),
although there are indications that it, too, has understated the extent of killings,
disappearances, and torture.’°° Although the CNDH data reflect only a tiny subset
of the atrocities committed, they reveal trends relevant to this analysis.

The CNDH’s data, augmented by civil society documentation and media reporting,
indicates a stark increase in atrocities from 2007. As outlined in chapter two, the
overall scale of killings, torture, and enforced disappearance in Mexico following
the expanded deployment of federal security forces at the end of 2006 was
extensive: intentional killings more than doubled in the space of two years;*"
disappearances escalated sharply; and complaints of torture and ill-treatment to
the CNDH more than quadrupled between 2007 and 2012, from 399 to 1,662.302

As part of this overall trend, there are clear indications that perpetration of these
crimes by state actors jumped from 2007. Indeed, although some complaints to
the CNDH pertain to local government officials, there are indications that a large
share of the jump is attributable to federal government actors. For example,
between 1990 and the end of 2006, 12 percent of the overall recommendations
issued by the CNDH were issued to SEDENA, SEMAR, PGR, and the SSPF.3°* By
contrast, from January 2007 through 2015, 38 percent of the CNDH’s overall
recommendations were addressed to these four authorities.**4 Additional
indications of a spike in perpetration by federal actors emerge when looking at
data for particular crimes.
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Figure 4: Complaints of Atrocity Crimes to the
National Human Rights Commission

Composite of 2,000
complaints to the [

: 1,800
National Human / \
Rights Commission 1,600 / \
with regard to 1,400

extrajudicial killing, 1200 — \
deprivation of life,
P 1,000 / \

violation of the right
to life, enforced 800 /
and involuntary 600

disappearance, J
PP 400

torture, and —

cruel, inhuman 200

or degrading 0

treatment. 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
Killings

Complaints to the CNDH regarding extrajudicial killing, deprivation of life, and
violation of the right to life increased markedly from 2007 onwards. They began to
drop after 2011, although they increased again from 2014 to 2015. In total, there have
been 331 such complaints from the beginning of 2007 through the end of 2015.30%

In response to these complaints, the CNDH has documented and attributed 97
killings to federal government agents, in 58 different incidents that occurred from
the beginning of 2007 through the end of 2015.3°¢ Beyond the CNDH, reports

by human rights organizations and the media also suggest that federal agents
have committed extrajudicial killings in significant numbers. In a 2011 report,
Human Rights Watch (HRW) documented 24 cases in which security forces

Figure 5: Complaints of Killings to the National
Human Rights Commission
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committed extrajudicial killings, a term it used to include “not only deliberate
targeted unlawful killings but also deaths resulting from excessive use of force™%”
Specifically, HRW indicated that “[t]hese killings fall into two categories: civilians
executed by authorities or killed by torture; and civilians killed at military
checkpoints or during shootouts where the use of lethal force against them was
not justified.”*°® Some recent prominent cases have been captured in the CNDH
statistics above, including the June 2014 Tlatlaya massacre of 22 individuals by
military forces®*°® and the January 2015 killing of seven civilians by Federal Police
in Apatzingdn.®© Other incidents are not reflected in the CNDH data, notably

the killing of at least 42 civilians by Federal Police on May 22, 2015 in Tanhuato,
Michoacan. Initial evidence®" and media reports suggest that the killings were the
result of federal authorities’ arbitrary use of force.3?

Enforced Disappearances

The CNDH received 493 complaints of enforced disappearance allegedly committed by
federal authorities fromm December 2006 through the end of 2015, with a peak in 2011.3®

Although data for 2014 reflects no complaints, for a variety of reasons the CNDH data
surely underestimate the true scale of enforced disappearances. First, families are
often reluctant to report such crimes.®* Second, there are indications that the CNDH
has been reluctant to classify cases as enforced disappearances.®™ Third, other data
suggest the true scale of enforced disappearances. For instance, when it conducted
its 2013 National Poll on Victimization and Perception of Insecurity (ENVIPE), the
Mexican statistics office, INEGI, estimated that, in addition to 105,682 kidnappings

in that year, there were also 4,007 “involuntary disappearances,”® a category that
includes disappearances “by the action of an authority or a criminal group.”3" (It was
the first time INEGI included such a question in its annual survey, and, noting the low
reliability of these results, the 2014 and 2015 ENVIPE did not provide information on
“involuntary disappearances.”®®) A Human Rights Watch report from 2013 further
documented 249 disappearances during the administration of President Calderdn,
including 149 cases in which there was compelling evidence of the involvement of

Figure 6: Complaints of Enforced or Involuntary Disappearance
to the National Human Rights Commission
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state agents, including the country’s federal security forces.®™® The report found more
than 20 cases of enforced disappearances perpetrated by members of the Mexican
Navy in June and July 2011 alone.?®?° Additionally, it found “strong evidence” of 13
enforced disappearances carried out by Federal Police.3? The Unit Specialized in the
Search for Disappeared Persons within the federal Attorney General’'s Office (PGR)
reported in 2015 that it was investigating allegations of the enforced disappearances
of two victims in 2011, and of six each in 2013 and 2014.322 When the Inter-American
Commission on Human Rights sent a Group of Independent Experts (Grupo
Interdisciplinario de Expertos y Expertas Independientes, GIEl) to investigate 43
high-profile student disappearances of September 2014 in Guerrero state, it also
found evidence of 28 alleged enforced disappearances in Guerrero between 2009 and
2014; among the alleged perpetrators were various police forces, including Federal
Police, SEDENA, PGR, and state prosecutors.3?

UN human rights bodies have also collected information on cases of enforced
disappearance and offered their evaluations on questions of trends and scale.
Following its visit to Mexico in March 2011, the UN Working Group on Enforced

or Involuntary Disappearances (WGEID) reported that it had “received specific,
detailed and reliable information on enforced disappearances carried out by public
authorities, criminal groups or individuals with direct or indirect support from
public officials.”®** The committee further noted that, “[t]here were indications
that enforced disappearances in Mexico are becoming worse.”3?> More recently,

in 2015 the United Nations Committee on Enforced Disappearance concluded
that there was a pattern of “generalized disappearance” in Mexico, and that many
disappearances “could be classified as enforced disappearances.”3?¢

Torture

Although organized crime cartels have engaged in beatings and other forms of
violence on a widespread scale, under Mexican law, only a “public servant” can
commit the specific offense of torture.’?” As with killings, it is possible to discern
a substantial rise in torture based on complaints of torture to the CNDH,3?® and
complaints of torture to the PGR.3?° Both show marked increases in complaints

Figure 7: Complaints of Torture and IlI-Treatment
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after 2006, although with varying patterns. As with other crimes, CNDH data show
a clear jump from 2007 to 2008, again a peak in 2011, and a sharp reduction in
following years. PGR data indicate a slow rise until 2011, followed by pronounced
increases in allegations of torture in 2013 and 2014.

The pattern of complaints to the PGR may say more about that institution’s
willingness to accept complaints than it does about trends in the actual incidence
of torture over this time period.>*? As with other atrocity crimes, assessments of
the CNDH data on torture are colored by criticism that the organization tends to
categorize complaints of torture as less severe acts.**®> While the total number of
complaints for torture from 2007 through 2015 was 187, that number jumps to
9,401 if complaints of cruel, inhuman, or degrading treatment are added.33*

By way of comparison, from 2001 through 2006, a time period that roughly
corresponds with the Fox administration, there were a total of 1,514 complaints

of torture and ill-treatment to the CNDH (an average of 252 per year).**® In the

six years from 2007 through 2012 (the approximate tenure of the Calderdn
administration), that number more than quadrupled, to 7,055 (an average of 1,176
per year).3®*® |In 2013-2015 (approximately the first half of the Pefa Nieto term),
there were 2,539 complaints (an average of 846 per year).>*” The UN Special
Rapporteur on Torture has taken note of these patterns, and the steep increase in
complaints.®>®*® In his December 2014 report, the Rapporteur concluded that torture
and ill-treatment are at such a scale as to be “generalized” in Mexico.3%°

Origins of State Policy: Context

The existence of a state policy to use indiscriminate and extrajudicial force, torture,
and enforced disappearances against any civilian perceived as being connected with
“organized crime” is supported by the context in which the government adopted
its national security strategy. Upon taking office in 2006, President Calderdn
immediately identified the prevalence of organized crime as a grave threat to be
confronted.?*°® Government officials at the highest levels expressly acknowledged
that the use of federal forces in the fight against organized crime in Mexico would
inevitably increase the levels of violence in the country.’# In August 2010, Calderon
reiterated previous comments that the only way to stop organized crime and drug
trafficking would be through the use of force, which would “not only entail great
economic resources, but unfortunately, will also cost human lives.”34?

Government officials in charge of the policy also described the drug cartels’
actions as a serious threat to national security that required a response by the
armed forces.?*® The Ministry of Defense argued in 2012 that the practices of
organized crime were “considered hostile to the state, the government and
society,” and that therefore, the armed forces “should intervene with rigor” and
“force” to “subdue criminals.”344

Retired General Carlos Bibiano Villa Castillo, former director of public security
in the state of Coahuila, has affirmed that this policy was understood to permit
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the extrajudicial and indiscriminate use of force against those perceived as being
connected to organized crime. In his words: “Military personnel are trained for
combat..we follow [the thugs into the areas of the city dominated by Los Zetas
and fought by Los Chapos] and when we reach them, we kill them.”3*> In a 2011
interview, he estimated that the security forces killed 200 presumed criminals in the
Coahuila campaign, while only six local police suffered injuries. Isabel Arvide was
security adviser to the governor of Coahuila at the time, and recruited Bibiano. She
expressed a similar understanding of the mission in the state, and across Mexico:

State governments’ hard line throughout the country was very aggressive;
it was to eliminate the criminals. There was a time in this war when
commanders and chiefs of military regions were instructed not to hand
detainees over to the authorities because, they said, that after handing
them over, corrupt prosecutors, judges and police would release them.34¢

These are not isolated statements. The words of Bibiano and Arvide echo those
of General Francisco Gallardo, who stated in a 2011 interview, “In deciding that
the Army should take part in public security tasks, they applied a vision of force,
of using weapons and power to subdue—or better said—to annihilate/eliminate a
criminal rather than detain and submit them to the civilian authorities.”s%

Testimony in a 2014 court case offered an account of how this allegedly worked in
one military operation.>*® The case featured testimony from a military commander
involved in “Joint Operation Chihuahua” against organized criminal organizations
in October and November 2008. The commander described procedures for

the detention of suspects, including the notification of senior commanders

and members of the Airmobile Group of Special Forces, who took blindfolded
detainees in a white van to a “workshop” (“taller”), where they were interrogated
for up to three days before being presented to civilian prosecutors; the account
also includes the description of how military justice officers prepared reports for
federal prosecutors.®*® One captain testified that sometimes detained civilians
were not presented to any authority, which he said he knew because their
belongings were not returned to them. When he asked his commander what to
do with the belongings of some detainees taken to the “workshop,” he said he
received an order to burn them.3%°

Execution of State Policy: Mobilization

The mobilization of Mexico’s armed forces has entailed a significant increase in

the military’s resources and an escalation of the military’s role in domestic law
enforcement.®> From the end of 2006, the government rapidly accelerated the
annual average number of military troops dedicated to combatting drug trafficking
to 45,000, representing a 133 percent increase during Calderdn’s term of office.3%?
At the same time, the government’s militarization strategy went well beyond the
direct mobilization of the Army and the Navy: as in Coahuila, military or ex-military
commanders effectively replaced civilian control of the police in almost half of

the country at the state level and, in many cases, at the municipal level too.3>3 This
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Figure 8: Budget Increases for the Security Sector
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militarization continued throughout 2012, at which point military personnel headed
the ministries of public security in almost half of the federal entities (14 out of 32).3%

Along with this militarization of public security, the government significantly
increased the military’s resources, upgrading everything from weapons to
ammunition and vehicles to intelligence equipment.®*¢ As depicted in the chart
below, the security-sector budget doubled between 2006 and 2012.37 The largest
budget increase occurred within the Public Security Ministry, which “almost
quadrupled its spending,” reflecting “the expansion of the Federal Police, which
went from 22,000 members in 2007 to 35,000 in 2011.”3%8 The second largest
budget increase occurred within SEDENA, while SEMAR’s budget almost doubled.

The Pefa Nieto administration has continued this militarized approach,
maintaining the allocation of significant resources to federal forces,*° further
expanding the Federal Police—including through creation of a new, heavily armed
Gendarmerie®**°—and implementing security strategies that involve the deployment
of such forces to areas with high levels of drug-related violence.*¢' For example,

in late 2014, the Pefla Nieto administration launched “Special Security Operation
Tierra Caliente,” sending 2,000 federal officials of the Army, Federal Police, Navy,
PGR, and intelligence services (CISEN) to retake 36 municipalities from organized
crime in the states of Guerrero, Michoacdn, and Mexico.3%?

The UN Special Rapporteur on Torture noted in his 2015 report that “[t]he strategy
of militarized law enforcement is ongoing..., as can be seen from the fact that

over 32,000 military personnel are still performing tasks customarily performed
by civilian forces.”®®3 Indeed, in 2016, Secretary of Defense Salvador Cienfuegos
argued that the military was the wrong tool for policing in Mexico, but absent
police professionalization, remained a necessary one:

The Army is not made for the duties that it is carrying out today. None of
us in the institution who have command responsibility (responsabilidad
en mandos) are trained to carry out police tasks; we do not do it, we do
not ask for it, we do not feel comfortable with these duties[...] but we are



60 UNDENIABLE ATROCITIES
CONFRONTING CRIMES AGAINST HUMANITY IN MEXICO

I11. CRIMES AGAINST HUMANITY

also aware that if we do not do it, there is nobody else to do it, and it is an
order that we have from the president, supported in the Constitution, and
we are complying with that order [...T1hat is what we are doing; we do not
like the idea of remaining as police, but while the police are not trained,
we will have to continue.?¢4

Failures to Act: Policy by Omission

A state policy to use force indiscriminately against civilians perceived as being
connected to organized crime may also be demonstrated by a “deliberate failure
to take action.”?®> The existence of such a policy is supported by two significant
examples of inaction by Mexico’s federal government: 1) its failure to adequately
regulate the use of force; and 2) its failure to investigate and prosecute the
commission of atrocity crimes by federal state agents.

Failure to Regulate the Use of Force

Despite recognizing that using force against organized crime would necessarily
bring about increased violence, the government adopted no directives to guide
the use of force by the Army or Federal Police until April 2012, nearly six years
after the launch of its escalated security strategy.*®® While one directive on the
use of force by the Navy (Directive 003/09) was adopted in September 2009, it
appears to have had limited impact.3®” Notably, in addition to public statements
by government officials having foreseen the likelihood of greater violence post-
2006, the CNDH also issued a general recommendation in January 2006 (a
year before President Calderdn took office) on the need to adopt “legal reforms
that incorporate the principles of congruence, ... and proportionality,” and to
incorporate into laws and regulations the UN Basic Principles on the Use of
Force and Firearms by Law Enforcement Officials.®¢® While the issuance of such
regulations “should have been the first step” in the implementation of the new
security strategy,®*° no such action was taken. Instead, the government recklessly
provided increased resources to Mexico’s armed forces and Federal Police, and
tasked them to fight a broadly defined group of potential perpetrators, without
providing them with guidelines on the use of force.

Upon taking office, the Pefa Nieto administration promised that it would work
with Congress (where the president’s party has a majority) to pass a law regulating
the use of force, but as of January 2016, no such law has passed.’’° In May 2014,
the secretaries of defense and the Navy issued a unified handbook on the use of
force for Mexico’s armed forces, but it only took effect in June 2015.3”" Although
more complete than previous directives on the use of force, the document does
not fully adopt the UN Basic Principles on the Use of Force and Firearms by

Law Enforcement Officials. Indeed, the UN Special Rapporteur on extrajudicial,
summary or arbitrary executions stated in his 2014 report, that a “comprehensive
and authoritative law is required.”?’?
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Continuing abuses since the handbook’s
publication further suggest that the
current regulatory framework remains
insufficient.>”> Researchers from two
universities, the Center for Research
and Teaching in Economics (Centro de
Investigacion y Docencia Econdmicas,
CIDE) and the National Autonomous
University of Mexico (Universidad
Nacional Auténoma de México, UNAM)
conducted two studies on the lethality
of force used by Mexico’s armed

forces to counter organized crime
(known as the fatality index—indice de
letalidad).’’® Both studies concluded
that the number of alleged criminals
killed is significantly higher than the
number injured: between 2012 and
2014 alone, the Navy reported that 296
civilians were killed in confrontations
as compared to 14 Marines. The

Army has similar numbers: between
2007 and 2014, there was a fatality
index of 19 civilians to one soldier. A
statistical analysis carried out in 2015
by researchers at Harvard University
also concluded that, during the six-year
term of President Calderdn, soldiers
deployed to 16 regions throughout
Mexico in the course of this strategy not
only failed to reduce civilian homicides
but contributed to their rise.?”” These
figures suggest that the force used

by Mexican authorities was not only
excessive, but that its policy has been to
kill rather than to detain and prosecute.

Failure to Investigate and
Prosecute

Federal officials have operated with
near complete impunity in the fight
against organized crime, with few to no
successful prosecutions for extrajudicial
killings, enforced disappearances, or
torture. Beyond the failure to regulate

ARBITRARY USE OF FORCE

AT ATENCO

On May 3 and 4, 2006, the federal
government joined with then-
Governor of the State of Mexico
Enrique Pena Nieto to order a
joint operation by federal, state,
and municipal police to disperse
a peasant protest of a planned
airport at San Salvador Atenco. The
joint forces killed two protesters
and sexually assaulted 26 women.
In total, there were at least 209
victims.3”®* The Supreme Court of
Justice conducted a constitutional
investigation and ruled that the
operation at Atenco caused grave
violations of human rights. The
court concluded that the use of
force leading to the violations
was “without proper planning,
irrational, illegal, unnecessary,
disproportionate, [without]
professionalism, efficiency, or
honesty; the failure to protect

the life and integrity of persons
revealed a lack of training.”

The court largely attributed the
situation to the lack of a legal
framework to regulate the use of
force, granting law enforcement
an “ample margin for action” that
easily led to the arbitrary use of
force. The court found that “the
legal framework [on the use of
force] is precarious, deficient, or
even non-existent” in Mexico. It
emphasized the importance of
having laws on the use of force in
place, both to control the use of
force and ensure the legitimacy of
law enforcement. 374
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the use of force, this is the second form of state inaction that supports the
existence of a policy to use force indiscriminately and extrajudicially.

Killings

The existence of investigations into killings, and the availability of information
about them, appears to be the scarcest in cases where the deaths occurred in

the context of state-organized operations. The Defense Ministry (SEDENA) has
provided a range of conflicting claims on military prosecutions for homicide. In
201, SEDENA told Human Rights Watch that from 2007 until June 2011, military
prosecutors had opened 89 homicide investigations into killings of civilians,
without a single conviction.”® In another response to Human Rights Watch in
201, however, SEDENA stated that two soldiers had been convicted for killings
since 2007.37° In September 2012, however, SEDENA provided information in
response to another request, which either contradicts the information it previously
provided or signals a significant rise in the number of prosecutions and sentences
for military officials accused of killing civilians over the intervening period (June
2011 to September 2012). According to this information, between 2006 and

2012, 105 investigations (averiguaciones previas) had been opened, leading to

44 indictments for homicide and 40 trials in military jurisdiction.®®° Left unclear

is when the killings occurred, who conducted the investigations for these cases,
what the precise charges and sentences were, which branches of the military

the accused and convicted came from, and what ranks they held.*® Finally,
according to a document SEDENA made public on the implementation of the 115
recommendations it had received from the CNDH between 2007 and 2013, there
have been 29 military investigations for killings perpetrated by members of the
military and no convictions.®? Between 2013 and 2015, military courts did not issue
a judgment for killings; following jurisprudence of Mexico’s Supreme Court, some
of these cases may have been transferred to civilian courts, but just how many
remains unclear.3®3

Since 2012, there have been no apparent advances in achieving justice for
unlawful killings perpetrated by the military or Federal Police. Despite strong
indications that Federal Police committed extrajudicial killings in Apatzingan3®4
and Tanhuato,3®> Michoacan, in January and May 2015, as of January 2016, the
status of prosecutorial investigations remains unclear. And with regard to the
Tlatlaya incident, federal prosecutors joined state-level counterparts in covering
up apparent extrajudicial killings. The prosecution of seven low-ranking soldiers
only proceeded following domestic and international pressure, and four of them
were released in October 2015.3%¢ As of January 2016, there has been no apparent
criminal investigation of senior officers on the basis of an unlawful order to kill.38”

Enforced Disappearances

Mexico has made confusing claims about justice for enforced disappearances, yet
by all indications, there have been at most only a handful of convictions. Although
the CNDH and human rights organizations have documented hundreds of cases of
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military involvement in enforced disappearances,?®® there has been only one clearly
identified case of a soldier being convicted for the enforced disappearance of a
civilian; and according to a federal judiciary official, the August 2015 conviction was
the first of its kind.?®° By that same report, until that point there had been only six
convictions of public officials (all of them police) for enforced disappearance. In
August 2014, SEDENA informed the Open Society Justice Initiative that within the
military justice system to that point, there had been 43 investigations for enforced
disappearances, leading to seven indictments, six arrest warrants, and no judgments,
as these cases were referred to civilian courts.?°°© The Unit Specialized in the Search
for Disappeared Persons within the PGR reported that it opened investigations

into the alleged enforced disappearances of 17 victims between September 1,

2014 and June 30, 2015.3%" According to a different set of data from the PGR, from
the beginning of 2007 through June 2014, there had been a total of 199 federal
investigations for enforced disappearance, leading to 11 indictments. (See Figure 9.)

In a January 2015 report to the UN Committee on Enforced Disappearances, the
federal government claimed there had been 313 indictments and 13 convictions for
enforced disappearance.®*? Without greater government transparency, it is not clear
whether these government claims and responses are internally consistent or accurate.

Torture

There has been almost no accountability for torture committed by federal agents
in Mexico. This has held true even as the PGR has recorded a remarkable increase
in the number of complaints of torture since 2010, and, beginning the following

Figure 9: Federal Investigations and Indictments
for Enforced Disappearance
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Figure 10: Torture Complaints Received
and Investigations Opened
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year, sharply accelerated the number of torture investigations it opened.3%4

On its face, this represents a significant improvement. According to this
data, from the beginning of 2007 through the end of 2012, the PGR opened
only 63 investigations into torture, and in 2014 alone it opened 1,622 torture
investigations.3%6

However, as detailed in the following chapter, the PGR’s new procedures

to investigate torture have been deeply flawed. Despite the steep rise in
investigations from 2011 through 2014, the annual number of positive findings

of torture has remained nearly flat, and never exceeded 22 (in 2014).3%7
Unsurprisingly, very few investigations have resulted in prosecution. Between 2006
and the end of 2013, prosecutors filed torture charges in only 12 cases.**® The PGR
informed Amnesty International that it had no data on torture charges in 2014.3%°
Similarly, there have been only a few convictions for torture. By April 2015, there
had been only six federal convictions for torture perpetrated from the beginning
of 2007 to that point.*°° Furthermore, as of 2012, despite numerous and detailed
indications of extensive torture committed by military officials, there had never
been a conviction for the crime of torture within the military justice system.*°

Absence of Repercussions

President Calderdn was aware of weaknesses in the criminal justice system

when he launched his program to combat organized crime. He even used such
weaknesses to justify his strategy of using public force to take on drug cartels,
noting that the expansion of organized crime was occurring “in a context of
grave institutional weakness.”#°? In other words, impunity in security and justice
institutions meant that these institutions did not represent a credible threat

to criminals. While Calderdn’s administration took some steps to encourage
compliance with the rule of law,*°* the administration failed to adopt needed
structural reforms in the justice sector that would have addressed these “grave
institutional weaknesses.” For one, in contrast to the significant budget increases
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made to the Ministry of Public Security, SEDENA, and SEMAR, the budget of

the PGR saw no significant increase during this time, thereby limiting its ability

to effectively investigate and prosecute.*** The lack of such reforms in the face

of overwhelming military force, and in the absence of an adequate regulatory
framework, meant that federal agents intent on using unlawful means in their fight
against perceived criminals would be very unlikely to face criminal investigations
for their actions.*°°

Impunity for federal agents has remained largely unchanged during the Pefa
Nieto administration. Across both the Calderdon and Pefla Nieto administrations,
as analyzed at length in the following chapter, the reasons for this lack of
accountability have their roots in politics. Senior Mexican government officials
have denied and downplayed the extent and nature of atrocity crimes in Mexico
and through policy have actively promoted or allowed such impunity to flourish.
Key among these policies has been strong resistance to accountability for
atrocity crimes perpetrated by military personnel. It thus appears that a policy of
indiscriminately and extrajudicially using force against civilians in the fight against
organized crime continues to be encouraged by an absence of repercussions for
those who commit atrocity crimes.

An Attack Directed against Any Civilian Population

“An Attack”: Pattern Evidence and “Course of Conduct”

The multiple commissions of murder, torture, and enforced disappearances by
federal forces in Mexico after 2006—taken together with the similarities to other
incidents that weigh against a finding that they were isolated events—suggest that
federal forces engaged in an “attack” within the meaning of Article 7 of the Rome
Statute. According to the ICC’s Elements of Crimes, the phrase “attack” as used

in Article 7(1) of the Rome Statute is “understood to mean a course of conduct
involving the multiple commission of” one or more of the enumerated acts listed
in the definition of crimes against humanity.°® The phrase “course of conduct,” in
turn, “describes a series or overall flow of events as opposed to a mere aggregate
of random acts.”#®” Hence, while an attack must involve crimes covered by Article
7(1) of the Rome Statute, the commission of such acts is not the only evidence
relevant to establishing the existence of an attack.*°® Rather, “since the course of
conduct requires a certain ‘pattern’ of behaviour, evidence relevant to proving the
degree of planning, direction or organization by a group or organization is also
relevant” to establishing an attack.4°°

The Elements of Crimes also specifies that the acts forming the attack “need not
constitute a military attack.”#° Indeed, the ICC has held that “attack” as used in
Article 7(1) may “also be defined as a campaign or operation.”*" Thus, for instance,
the ICC Pre-Trial Chamber held that there was an “attack” in the Ruto, et al. case
arising out of Kenya’s post-election violence in 2007, even though it is not alleged
that an armed conflict was occurring in Kenya during the relevant time.*”?
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Available evidence suggests that federal forces in Mexico not only committed a
significant number of crimes encompassed by Article 7(1) of the Rome Statute
beginning in late 2006 but also that these acts shared a number of similarities,
suggesting that they were part of a “series or overall flow of events as opposed to

a mere aggregate of random acts.” Thus, numerous examples of murder, enforced
disappearance, and torture amount to a “course of conduct” establishing an “attack.”

Killings

Jorge Antonio Parral Rabadan was a 38-year-old administrator at Mexico’s
Highway and Bridge Agency (Caminos y Puentes Federales, CAPUFE) who
oversaw a bridge to the U.S. in the state of Tamaulipas.*™> One morning in April
2010, he was in his quarters near the bridge when armed gunmen abducted him.
Two days later, Mexican Army forces raided a ranch in the neighboring state of
Nuevo Ledn on a mission to free kidnapping victims and reported that they had
killed three cartel hitmen in a shoot-out. Soldiers buried the unidentified bodies.
Almost a year later, when bodies of the alleged hitmen were exhumed and
identified, one of them was that of Jorge Parral.

According to a report from the CNDH, ballistics tests showed that Parral—taken to
the ranch as a kidnapping victim—had been shot at point-blank range.* The bullet
came from a weapon issued to a member of the Army who participated in the
raid. That soldier has not been charged with any offense related to Parral’s killing.
It was the dogged persistence of Parral’s parents that prodded the government

to locate his body at the ranch in Nuevo Ledn. As they continued to press for a
criminal investigation, they encountered indifferent and reluctant officials during
the administrations of Calderdn and Pefla Nieto. Parral’s parents say that in a
meeting with former Attorney General Marisela Morales lbafez (April-November
2011), she told the family to “go to Monterrey” to face the kidnappers themselves;
military officials have offered them money, which they interpret as an attempt to
buy their silence.*®> The actions of federal officials in the Parral case are mirrored in
numerous other Killings in multiple locations since late 2006, establishing a “course
of conduct” with discernable attributes:

¢ The killings involve victims in government custody or those who die as a
result of the disproportionate or arbitrary use of lethal force. In 26 cases
between December 2006 and September 2012 alone, the CNDH attributed
responsibility to the security services for deaths of civilians in their custody.*®
Overall numbers of complaints to the CNDH of extrajudicial killing, violation
of the right to life, and deprivation of life also increased sharply after 2006, as
did the total number of recommendations made by the CNDH in relation to
these crimes.*”

¢ Many killings involve perpetration by the military, on which the government
has relied as a central part of its security strategy. The UN Special
Rapporteur on extrajudicial, summary or arbitrary executions, Christof Heyns,
was informed that from 2006 to April 2013, the CNDH attributed violations
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of the right to life to SEDENA and SEMAR in 75 percent (39 of 52) of relevant
recommendations it had made to that point: a “highly revealing figure that
underscores the risk of assigning public security tasks to the military.”#'®

e Security forces and federal civilian authorities have often attempted to
cover-up illegal killings, including through the manipulation of crime
scenes, and accusing victims of being criminals, often with little or no
evidence. In multiple cases documented by Human Rights Watch in 2010-
2011, “security forces provided false accounts of how the killings [occurred]
and manipulated, concealed, or destroyed evidence to make victims appear
to be criminals or the casualties of fabricated shoot outs.”#® Additionally, in
“more than a dozen cases of likely extrajudicial killings,” victims’ families had
received pressure from members of the military “to agree to abandon efforts
to seek criminal investigations into their loved ones’ deaths in exchange for
accepting compensation.”#?° More recent cases have shown a continuation of
these practices.

A non-comprehensive list of additional cases, each demonstrating at least two of
these characteristics, includes:

e June 2008, Chihuahua: Army soldiers detained a civilian alleged to be a
member of the organized crime group Los Aztecas, who had allegedly
participated in a kidnapping attempt.** The soldiers blindfolded the civilian,
who was “persuaded” (“trabajado”) to provide information on criminal
organizations. A senior military officer instructed a subordinate, “if possible,
kill him.” According to witnesses, the soldiers’ use of force during the
interrogation proved lethal. Soldiers burned the suspect’s body and scattered
the ashes in the countryside. Several soldiers were ultimately charged in the
case.

* November 2009, Tabasco: Death in custody of Raul Brindis, following his
detention by the military and police.#?? Medical examinations suggested he
died of injuries consistent with torture.

June 2009, Guerrero: Soldiers from the 93rd Army Batallion stopped a
passenger bus travelling from Tlapa to Mexico City to make a “routine
inspection.”#?® After finishing the inspection and as the bus drove away,
soldiers opened fire on it, killing Bonfilio Rubio Villegas. While the National
Human Rights Commission failed to expressly acknowledge the extrajudicial
killing perpetrated by the Army, it determined that the military was
responsible for depriving two victims of life, and of excessive and arbitrary
use of force.

February 2010, Guerrero: Army Kkilling of an unarmed 18-year-old boy,
severely beaten together with a 16-year-old boy after both were arbitrarily
detained on a roadside.*?** The National Human Rights Commission
determined that the 18-year-old died of severe head trauma.*?®
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¢ March 2010, Nuevo Ledn: Army killing of factory workers Rocio Romeli Elias
Garza and Juan Carlos Pefla Chavarria.*?®¢ The Army claimed it killed eight
armed criminals who attacked a military convoy, but witnesses told Human
Rights Watch that Elias and Pefa were caught in the middle, that soldiers
shot the unarmed men at close range as they sheltered in a car, and then
planted bulletproof vests and guns on them.

¢ March 2010, Nuevo Ledn: Death of José Humberto Marquez Compedn, whose
body was found with signs of torture, one day following his photographically
documented detention by members of the Navy and municipal police.*?”
Drugs were found on his corpse, which the National Human Rights
Commission concluded was an effort to portray Marquez’s death as
connected to the drug trade.*?®

¢ April 2010, Tamaulipas: Army killing of Martin and Bryan Almanza Salazar,
ages 9 and 5 and wounding of five other civilians.*?®* The Army claimed they
were shot in an exchange of gunfire with organized criminals, but survivors
said soldiers opened fire for no reason, and the CNDH found evidence of
extensive crime-scene manipulation.3°

¢ August 2010, Chihuahua: Death of Arnulfo Antunez Sandoval, following
his detention by Federal Police.*®' His body was found the following day in
an abandoned house, surrounded by syringes, but a subsequent forensic
examination showed he died not from an overdose of intravenous drugs, but
from blunt force to the head.

* October 2010, Nuevo Ledn: Army killing of architect Fernando Osorio
Alvarez, who was unarmed, near a shoot-out with apparent criminals, in
which key witnesses were not interviewed.**?

e October 2010, Guerrero: Army killing of Abraham Sonora Ortega after a
supposed “shoot-out” with organized crime attackers, in which there were
no military casualties, and soldiers blocked access to the crime scene for six
hours, raising suspicions of tampering.433

e September 2011, Nuevo Ledn: Navy forces broke into the Lujan family house,
after allegedly receiving an anonymous report of organized crime activity
in the region.”** When Gustavo Lujan opened the door, the Navy forces
shot him in the forehead. In a press release issued after the attack, the Navy
identified Gustavo as “M-3,” a member of a criminal group, and asserted that
he had been captured in possession of guns and cocaine. The next day, the
Navy reported that the actual “M-3” had already been captured and killed in
Tamaulipas.

* May 2015, Michoacan: 42 civilians and one police officer were killed
in Tanhuato, when Federal Police raided an apparent organized crime
compound and engaged in a shootout.**> Witnesses and a journalist provided
access to a document from the state investigation saying that police executed
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ORDER TO KILL AT TLATLAYA, STATE OF MEXICO: JUNE 2014

EARLY ON JUNE 30, 2014, in a warehouse
in Tlatlaya, a 20-yeard old kidnapping
victim heard gunfire and cries of “Mexican
Army! Surrender!’43¢ For the previous
nine days, armed men had held her and
others, and had repeatedly raped her.
According to two of the victims, their
abductors quickly surrendered to army
forces, hands over their heads. Three
surviving women claimed that most of
the 22 individuals killed by the Army that
day were executed after surrendering,
while they begged not to be killed.**”
Ultimately, the CNDH determined that
members of the military were responsible
for the arbitrary deprivation of life of at
least twelve people, three of whom were
minors.**® Documentation indicates that
the victims’ bodies had been moved from
their original positions and locations,

and had been arranged with “planted
weapons.”’*3*° Army and Navy authorities
arrived at the crime scene well before
state investigators, while prosecution
authorities did not arrive until six hours
later. According to the CNDH, evidence
strongly suggested that the military
altered the crime scene.*4°

Nevertheless, on the day of the incident,
Mexico’s Defense Ministry issued a press
statement claiming that the killings

had been in response to an attack.*#

The governor of the State of Mexico,
Eruviel Avila, saluted the Army for
“resculing...] victims of kidnapping and
killing 22 members of organized crime
‘in self defense.””’442 State and federal
prosecutors actively resisted any attempt
at investigating strong leads against

the Army. This entailed subjecting the
surviving victims to further atrocities.
When the 20-year-old survivor told state
investigators what she had seen, she

said they tortured her through severe
beatings, plunging her head into a toilet
bowl, and threatening to rape her.443
She was then sent to Mexico City, where
investigators in the PGR’s organized
crime unit (SEIDO) pressed her, in the
absence of a lawyer, to sign a statement
affirming SEDENA’s version of events.
She and another survivor were further
accused of illegal weapons possession.
The two would languish in a prison for
five months before finally being released
by a federal judge when, after social
and media pressure, the PGR withdrew
charges against them.444

After the story fabricated by the Army
with the assistance of state and federal
prosecutors unraveled, new evidence
emerged, strongly suggesting that the
Tlatlaya massacre was not an aberration,
but an outgrowth of policy. One year
after the incident, in July 2015, Centro
Prodh (which represents one of the
Tlatlaya victims) announced that it had
obtained a copy of standing, written
orders for military operations in the area,
in two documents dated June 11, 2014.44°
The orders specified that, “actions to
reduce violence should be planned and
executed in the dark hours, directed at
specific targets,” although it contained
no guidance on how soldiers should
differentiate between civilians and
“criminals”—a group also referred to in
the documents as “delinquent groups”
or “members of organized crime.” The
order further instructs soldiers to “take
down” (“abatir”) any suspects: “Troops
should operate massively at night and
reduce activities during the day, in order
to ‘take down’ criminals in the darkness
of the night, given that most crimes are
committed during those hours.”446

CONTINUED ON NEXT PAGE



UNDENIABLE ATROCITIES

70 |

CONFRONTING CRIMES AGAINST HUMANITY IN MEXICO

I11. CRIMES AGAINST HUMANITY

ORDER TO KILL AT TLATLAYA, STATE OF MEXICO: JUNE 2014

Significant discrepancies remain among
the CNDH, the PGR, and survivors with
regard to the number of victims. To
date, only seven soldiers have been
charged (four of whom have been
released)*4’” for the murder of eight
civilians; the PGR continues to claim
that the rest of the civilians were killed
while participating in a “shootout.”#4®
The ongoing failures of justice in the
case suggest, as General Gallardo has
stated, that there is, “an open policy to
cover up all the atrocities and abuses of
authority that the Army has perpetrated
against the civilian population.”44°

The ICC Elements of Crimes provide
that a murder amounts to a crime
against humanity where it is carried
out as part of the larger attack against
a civilian population, so long as

there is knowledge on the part of the
perpetrator of the connection to the
larger attack. Here, at least 12 people
(by the CNDH count) were killed due
to the use of arbitrary and irrational
force by members of the Mexican
military who had been deployed to
the region for the purpose of fighting
organized crime, suggesting the
murders constitute crimes against
humanity. Notably, as described in the
CNDH recommendation relating to the
incident, the operation shared a number
of features with those undertaken
during the Calderén administration,
including: (i) the deployment of the
military to fight organized crime;**° (ii)
the use by the military of “arbitrary,
irrational” force;* (iii) the manipulation
of the crime scene by the security
forces to make the killings appear to
have been legitimate;*>*? and (iv) the
torture of surviving victims in an effort

to ensure corroboration of the military’s
narrative of events.*>3

The evidence also suggests at least one
instance of torture as a crime against
humanity. The ICC definition of torture
as a crime against humanity requires
the intentional infliction of severe

pain or suffering, whether physical or
mental, upon a person in the custody
or under the control of the accused,
carried out as part of a widespread

or systematic attack on a civilian
population.*5* Here, a victim who had
been subjected to repeated and various
forms of physical and psychological
abuse by members of a state-level
prosecutor’s office was subsequently
pressed by members of the PGR to sign
a statement as part of an apparent joint
effort to cover up a crime that itself was
carried out in connection with the fight
against organized crime. The federal
attorney general eventually brought
charges involving “undue exercise of
public service,” “abuse of authority,”
“aggravated homicide,” “covering

up a crime by failing to impede its
perpetration,” and “altering the crime
scene” against seven low-ranking
soldiers and one lieutenant—far fewer
than the 44 public servants involved, as
identified by the CNDH investigation.*>5
Despite the express requests of the
victims and their representatives to
investigate the chain of command in
the case, authorities have refused to

do so. In testimony before Congress in
April 2015, a prosecutor with the state
government said that 28 local officials
were under investigation in relation to
the cover-up, but did not specify that
this was a criminal investigation.*5®
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NUEVO LEON: 2010

ON THE EVENING OF MARCH 19, 2010,
students Javier Francisco Arredondo
Verdugo and Jorge Antonio Mercado
were just leaving the campus of the
Institute of Technology and Higher
Studies in Monterrey, Nuevo Ledn. They
were confronted by members of the
Army, who shot them to death.**” The
military initially sought to justify the
killings by claiming that the students
were “hitmen” who had opened fire

on the soldiers, “pointing to weapons
allegedly found on them as evidence.”4>®
However, following protestations from
the victims’ friends and family members,
the CNDH investigated the matter and
concluded that the soldiers had planted
the weapons on the bodies of the
deceased “with the aim of altering the
crime scene to suggest the students were
gunmen.”#>°® Furthermore, subsequent
autopsies showed that “both victims
suffered physical abuse before dying, and
that one student’s gunshot wounds were
inflicted at point blank range, execution-
style.”#6° The CNDH ultimately concluded
that the shootings resulted from the

use of “arbitrary” force by a military

unit referred to as “Nectar Urbano 4,”
which was under the command of the
Secretariat of National Defense.*®' The
attack took place during the federal-

led joint security operation (operativo
conjunto) “Noreste Nuevo Ledn-
Tamaulipas” in Nuevo Ledn, which aimed
to counter organized crime and provide
public security.*62

According to the ICC’s Elements of
Crimes, a murder amounts to a crime
against humanity when: (i) a perpetrator
kills or causes the death of one or more
persons; (ii) the conduct was committed
as part of a widespread or systematic

attack directed against a civilian
population; and (iii) the perpetrator knew
that the conduct was part of or intended
the conduct to be part of a widespread
or systematic attack against a civilian
population.4¢3 Although this chapter does
not analyze the knowledge requirement,
the other two elements appear to be met
in this case. First, the two victims died

as a result of gunshot wounds. Second,
the killings were carried out by members
of the military who claimed the victims
were “hitmen” and who attempted to
support this claim by planting weapons
on the students, suggesting that they
engaged in extrajudicial use of force
against persons suspected of being
connected to organized crime. These are
characteristics shared with many other
unlawful killings by federal forces across
a range of years and many different
locations, indicating that the killings of
Arredondo and Mercado were part of

a widespread or systematic attack. The
killing of just two victims is sufficient to
constitute a crime against humanity, as
long as the killings were connected to the
larger attack: the use of indiscriminate
and extrajudicial force against persons
perceived as being connected to
organized crime. It is only the attack, and
not the individual enumerated acts, that
need to be “widespread or systematic.”464
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Enforced Disappearances

In the early morning hours of June 5, 2011, Mexican Navy forces broke into

the house of the shopkeeper José Fortino Martinez Martinez in Nuevo Laredo,
Tamaulipas, and drove away with him as his distraught family looked on; he has not
been seen again.*®> Five other civilians disappeared under similar circumstances
that same night. The Navy subsequently issued contradictory statements,
eventually acknowledging the operation and the contact with the six disappeared,
but hinting that they worked for the Zetas cartel, and that organized crime was
also responsible for their vanishing. Federal prosecutors showed little interest in
the cases, and refused to accompany Nuevo Laredo family members to a Navy
base where they suspected their missing loved ones were being held.*%®

Several similar cases involving the Navy—including a taxi driver detained at a Navy
checkpoint, and another taxi driver forcibly dragged from his house by masked
men in Navy uniforms in the middle of the night—followed that same month in
neighboring Nuevo Ledn and Coahuila, “suggesting all of these disappearances
may have been part of a regional operation.”4¢”

Indeed, the disappearances of Martinez and some 20 others, allegedly at the hands
of the Navy, in Tamaulipas, Nuevo Ledn, and Coahuila in June and July 2011, share
characteristics with other disappearances beyond those months and that region of
the country. This suggests that they occurred within a “course of conduct” by federal
security forces. Common characteristics of enforced disappearances have been:

* Federal forces engaged in the mission to combat organized crime are
the accused perpetrators. Over half of the 418 complaints to the CNDH
of enforced disappearance from December 2006 through the end of 2014
allegedly involved the Army (SEDENA); almost a third, the Navy (SEMAR);
while the Federal Police and the PGR were each allegedly involved in 14
percent of the incidents (see Figure 11).468 The Unit Specialized in the Search
for Disappeared Persons within the federal Attorney General’s Office reported
that of 17 enforced disappearance cases under investigation in 2015, the
alleged perpetrators were members of the Federal Police in 41 percent of the
cases, and of the Army in 35 percent of the cases.*?

Figure 11: Institutions Implicated in Enforced Disappearance

Distribution of complaints to the

CNDH on enforced or involuntary
disappearance from December 6,
2006 through December 2014.

B SEDENA
B SEMAR
Federal Police*

M PGR

*Taking account of institutional changes over

the period, “federal police” include Federal
Preventative Police, Federal Police, and officers of
the National Commission of Security.
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* The disappearances demonstrate a similarity of tactics. As Human Rights
Watch observed in 2011, “[t]he cases follow a pattern: victims are arbitrarily
detained by soldiers or police, their detentions never officially registered, and
they are not handed over to prosecutors. In the immediate aftermath of such
detentions, victims’ relatives routinely seek information from security forces
and justice officials, who deny having the victims in their custody[...]”4’° More
recent cases show that use of these tactics continues.

A partial list of cases showing these characteristics includes:

* November 2008, Chihuahua: Members of the Army and Federal Police, on
patrol in Ciudad Juarez, detained two siblings from a home in response to
what they say was an anonymous call about supposedly armed suspects
engaged in extortion and selling drugs.*”” An inspection revealed no guns
or drugs, but the siblings were nevertheless detained and to date their
whereabouts remain unknown. According to a written account from Army
members, the two were blindfolded and transferred from a patrol to a civilian
white car, and then to an unknown destination. Testimony from members of
the Army suggests that one victim may have been killed after being tortured
in military facilities. The forces involved were participating in Joint Security
Operation “Chihuahua” to counter organized crime.

* March 2009, Chihuahua: Army members deployed in a “joint security
operation” entered a home in Ojinaga without a warrant, supposedly to
search for weapons and narcotics, and removed a man.*’? They held the
victim in military facilities for a month, where he said he was tortured. When
the victim’s family visited the facilities to ask about him, the military denied
that he was being held. The unit ultimately did turn the victim over to federal
prosecutors, but claimed he had been arrested that same day; drugs were in
the victim’s car, which the victim disavowed while the Army pointed to them
as justification for the arrest.

April 2009, Coahuila: Co-workers Uribe Hernandez and Alvarado Oliveros
went out one evening and have not been seen since.*’® That night, witnesses
in a residential area of Torredn heard gunshots and saw Army forces near
Oliveros’s bullet-riddled pick-up truck, removing one inert body from the
vehicle, along with another man who was moving, at gunpoint. Federal
prosecutors were reluctant to open an investigation. Although the Army
admitted to being active in the neighborhood that night, and despite witness
testimony of Army involvement, as of early 2013, federal prosecutors had not
interviewed any military officials in the case.

e December 2009, Chihuahua: Army members detained siblings Nitza Paola
Alvarado Espinoza, and José Angel Alvarado Herrera, as they were driving,
and later that same evening, soldiers broke into the house of their 18-year-
old cousin, Irene Rocio Alvarado Reyes, detaining her.#’* The three have not
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been seen since. Local prosecutors told the family that they were being held
by the Army. An investigation by the CNDH determined that the Army had
disappeared them.4”®

e February 2010, Guerrero: Masked men, driving a car accompanied by two
Army Hummer vehicles, abducted Roberto Gonzalez Mosso from the auto
shop where he worked; he has not been seen again.#’® Military officials in the
area denied any knowledge of the abduction, and investigations have yielded
no results.

e March 2010, Guerrero: Six civilian men were abducted from a nightclub
in lguala and have not been seen again; eyewitness accounts and security
camera video strongly suggest that the perpetrators were members of the
Mexican Army.4”7 Army officials at two nearby bases told family members
they did not have the men, but acknowledged to the CNDH that soldiers had
been near the club that night. As the families have agitated for justice, they
have faced threats, harassment, and physical attack.

November 2010, Nuevo Ledn: Jehli Abraham Sepulveda Garza was arrested
by local transit police for allegedly driving without his license and his family
has not seen him since.#”® Transit police handed him to investigative judicial
police, who say they handed him to the Navy on suspicion that he had ties to
organized crime. The Navy acknowledged that Sepulveda came to its local
base, but denied keeping him in custody.

March 2011, Nuevo Ledn: Eight armed men in Federal Police uniforms

broke down the door of an apartment in Monterrey and, when the person
they were looking for was not present, instead removed 17-year-old Yudith
Yesenia Rueda Garcia and her boyfriend, 17-year-old Roberto Ivdn Hernandez
Garcia.*”® Rueda’s grandmother watched as the men drove away with the
teens in a convoy of vehicles, including three with Federal Police insignia.
When relatives of the teens went to the Federal Police station, officials denied
any knowledge of their detention.

* May 2012, Nuevo Ledn: A second lieutenant in the Army detained a victim in
the municipality of Los Herreras, and the individual was never seen again.*®
The case resulted in the first-ever conviction of a member of the Mexican
military on charges of enforced disappearance.

August 2013, Nuevo Ledén: Members of the Navy stopped Armando del
Bosque Villareal’s car and dragged him into a Navy vehicle, in front of
multiple witnesses, including del Bosque’s father.*®' For weeks, Navy officials
offered the father denials and conflicting information. Armando del Bosque’s
corpse was found on October 3, 2013. In March 2016, Amnesty International
reported that five members of the Navy were being prosecuted for enforced
disappearance in relation to the case.*®?
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e February 2016, Veracruz: According to a witness account, members of the
Army’s 80th Battalion detained auto mechanic Victor Garcia as he drove along
a rural road.*® When family members went to the battalion’s base to ask about
him, the military denied the detention and filed a complaint for “harassment
and threats” against protestors outside the base. Four days later, Victor Garcia’s
corpse was discovered near his burned-out vehicle. His body showed extensive
signs of torture: his legs were skinned from the ankle to the knee.

JALISCO: 2010

AS A GROUP OF MEN AT A HOUSE

in Jalisco were preparing to go work in
the countryside one morning in October
2010, Army forces broke in without a
warrant, and after an hour, drove away in
Ministry of Defense vehicles with six of
the house’s occupants.*® The men were
never presented to any authority and
have never been seen again. The military
claimed it was responding to reports

of “illegal activities” at the house, and
delivered guns, cars, and ammunition

to federal organized crime prosecutors.
An investigation by the CNDH found no
evidence to support the contention that
the men had engaged in illegal activities.
Rather, the CNDH concluded that the
Army was responsible for the enforced
disappearance of the six victims. Family
members of the disappeared told the
CNDH they had received threats from the
military.*85

Article 7(2)(i) of the Rome Statute
defines the crime of “enforced
disappearance of persons” as “the arrest,
detention or abduction of persons by,

or with the authorization, support or
acquiescence of, a State or a political
organization, followed by a refusal

to acknowledge that deprivation of
freedom or to give information on the
fate or whereabouts of those persons,
with the intention of removing them from
the protection of the law for a prolonged

period of time.”#8¢ The conduct must
also be connected to a widespread

or systematic attack against a civilian
population.“®” Here, the victims were
detained by members of the Army, by
its own admission and as corroborated
by witnesses.*®® As the CNDH also
concluded in reaching its determination
of enforced disappearance, the Army
has refused to provide information

on the whereabouts of the victims to
their families, and the perpetrators

have withheld information on the
circumstances of detention and fate of
the victims. The victims disappeared
over five years ago, thus constituting a
“prolonged period.” Finally, the military’s
attempt to portray the men as criminals
by delivering guns, cars, and ammunition
to federal organized crime prosecutors
suggests that they committed the illegal
acts in connection with the security
policy to fight organized crime. Based
on the evidence, it appears that the
Jalisco disappearances share similarities
with many others perpetrated by federal
forces in multiple locations over a
period of years, and therefore amount
to enforced disappearances as a crime
against humanity.
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Torture

On his way home from work in February 2010 in Ciudad Juarez, Chihuahua, Israel
Arzate Meléndez was detained by Army soldiers and men in street clothes, and taken
to a military base.*®® He was held there for nearly two days while interrogators beat
him, administered electric shocks, asphyxiated him with a plastic bag, and threatened
to kill him. Throughout, he heard the sounds of victims being tortured in surrounding
rooms. His torturers demanded that he confess to participating in the massacre of 15
students in the city just days earlier—a case that had stirred national outrage.*®© After
the interrogators threatened to rape and kill his wife, he signed papers put before
him, while still wearing a blindfold, and was coached on what to say in his videotaped
confession, surrounded by soldiers and men in plainclothes, including a representative
of the state prosecutor’s office. Arzate was taken to the Army base twice more from
detention and subjected to renewed torture.

A CNDH investigation concluded that Arzate had indeed been tortured by

military officials, with a medical and psychological exam providing evidence.*®
Despite the finding, and even though Chihuahua was an early adopter of the new
adversarial justice system in Mexico, a court nevertheless accepted his confession
and ignored the evidence of his torture. A number of Mexican and international
human rights organizations took up Arzate’s case, and diplomatic pressure on
Mexico mounted.*®? In September 2012 he was removed from detention and placed
under house arrest. Finally, in November 2013, Mexico’s Supreme Court of Justice
ruled that his confession under torture was invalid and ordered his immediate
release from house arrest.** Despite findings from the CNDH and the Supreme
Court of Justice that the Army had tortured Azrate, as of March 2016, there was no
indication that any of the perpetrators had been held accountable.

Although the judicial finding of torture is rare, the Arzate case otherwise
demonstrates numerous hallmarks of torture by federal authorities in Mexico,
establishing a “course of conduct.” As the UN Special Rapporteur on Torture has
found, there are “observed disturbing similarities” in the testimonies of torture
victims in Mexico.*?* These “disturbing similarities” include:

¢ Torturers are federal authorities involved in the security strategy against
organized crime. There is a connection between the security strategy to
combat organized crime, introduced in late 2006, and the incidence of
torture and ill-treatment by federal authorities tasked with implementing
that strategy.#°° In 2009, for example, the majority of cases of torture
referenced in 30 CNDH recommendations involved an express admission by
the authority responsible that their actions were committed in the context
of the “permanent fight against drug trafficking,” the enforcement of the
Federal Law Regulating Firearms and Explosives (Ley Federal de Armas
de Fuego y Explosivos), or in furtherance of a coordinated operation to
counter drug trafficking.*°® The CNDH documented torture in 56 percent of
its recommendations to the Mexican military in 2008 (20 of 36), 52 percent
of the cases from 2009 (16 of 31), and 42 percent in 2010 (10 of 24).4°” Of
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all torture complaints to the CNDH from 2006 through 2014, Army or Navy
officials were alleged perpetrators in 71 percent of the cases.*%®

* Victims are often detained under similar circumstances. As the UN Special
Rapporteur on Torture observed, “Generally speaking, people report having
been detained by individuals dressed as civilians, sometimes hooded, who
drive unmarked cars, do not have an arrest warrant and do not give the reasons
for the arrest. When people are arrested at home, such individuals generally
enter the home without a warrant and property is damaged and stolen. During
their arrest, people are hit, insulted and threatened. They are blindfolded
and driven to unknown locations, including military bases, where the torture
continues [...].”4°° Documented cases of torture typically followed a so-called
“flagrancia” arrest, a practice that allows authorities to detain individuals
“caught in the act” without a warrant for a period of days before being
brought before a judge; the practice is “particularly pronounced among the
military.”s°° A general recommendation from the CNDH in 2011 concluded that
security services in Mexico routinely conduct illegal searches, falsify flagrancia
circumstances for arrests by planting drugs, weapons, and other contraband
on the victims, and coerce them into confessing.>°' The Mexican Army alone
detained 31,251 people in “counternarcotics operations” between December
2006 and April 2011, and all 31,251 of these individuals “were allegedly detained
in flagrancia.”*®? From 2011 through 2013, the annual percentage of all arrests
for federal offenses made without an arrest warrant—made possible through
the flagrancia provision—ranged from 88-93 percent.>%3

¢ Authorities frequently delay notifying anyone of the victim’s whereabouts.
As the UN Special Rapporteur on Torture observed, “Occasionally, days go by
without anyone being informed of the detainee’s whereabouts or without the
detainee being brought before the ministerial police or judicial authority.”5°4
The same flagrancia provision that allows for detentions without warrant,
allows for greater delay in bringing detainees before a judge.>°s

¢ Many victims say they have been tortured throughout pretrial detention and
its prolonged form in Mexico: arraigo. The UN Committee Against Torture
and UN Special Rapporteur on Torture have both remarked on the high
incidence of torture during pretrial and arraigo detention.>°® Statistics suggest
a strong correlation between the annual number of arraigo detentions and
the number of complaints of torture and ill-treatment made to the CNDH
each year, with both peaking in 2011 (see Figure 12).507
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Figure 12: Correlation between Arraigo and Complaints
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ARRAIGO

GLOBALLY, torture most commonly
occurs in the immediate aftermath of
detention, and is frequently used to
extract confessions from the detained
person.5® Along with the dramatic
mobilization of Mexico’s armed forces
for domestic law enforcement post-
2006, constitutional amendments
authorized the use of extraordinary
measures in the fight against organized
crime. Among these, in 2008, the
government expressly enshrined in the
Constitution provisions for so-called
arraigo detentions in organized crime
cases, which had previously only been
provided for by statute. 5" Arraigo
involves the sequestering of suspects

2006 2007 2008 2009 2010 201 2012 2013 2014

for up to 40 days without criminal
charges and without access to a lawyer.
The period can be extended up to 80
days with judicial approval. In 2014, the
Supreme Court of Justice prohibited the
use of arraigo at state level, although

it remained available for federal

cases.’? Despite the apparent decline in
complaints of torture and ill-treatment
corresponding to reduced use of arraigo,
Mexico has persistently rejected appeals
to abolish the practice altogether.>” The
government has claimed that arraigo
remains an important tool in the fight
against organized crime,'* even as there
are indications that the practice has led
to few criminal convictions.5'

¢ Victims are accused of affiliation with organized crime and forced to confess.
The UN Special Rapporteur on Torture observed, “Most victims are detained
for alleged links with organized crime.”® In the majority of cases, the use
of torture has been aimed at making the victims sign confessions that later
were used as the main evidence in criminal charges filed against them.>”
For example, of the 30 cases of torture referenced by the CNDH in its 2009
recommendations to the Mexican Army, 22 involved claims by the victims of
being pressured to confess to drug trafficking, possession of weapons, and/or
a connection with organized armed groups or drug cartels.>™®
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e Torturers use many of the same methods across many different cases. These
include beatings, asphyxiation with plastic bags, simulated drowning, electric
shocks, sexual torture, and death threats or mock executions.>™® Some victims
are wrapped in thin mattresses before the beatings, possibly to reduce
bruises.>2°

A non-exhaustive list of cases exhibiting many of these characteristics includes:

e March 2009, Baja California: The Army detained and tortured 25 municipal
police while they held them in arraigo detention at a military base in
Tijuana.>? Over 41 days, the men were wrapped in tape, beaten, asphyxiated
with plastic bags, shocked in their feet and genitals, and denied food for
long periods, while a military doctor monitored the torture. In 2011, the CNDH
found that the Army had perpetrated arbitrary detention and torture. The
men were later cleared of organized crime charges.>?? As of September 2014,
the PGR had not opened an investigation into the case.

June 2009, Baja California: The Army arrested four men and accused them
of kidnapping, then held them in arraigo detention at a military base in
Tijuana for 41 days.>> The men claim they were asphyxiated with plastic bags,
subjected to beatings, mock executions, and sleep deprivation until they
signed confessions and implicated each other. The military paraded the men
before the media with a collection of arms, and they were federally indicted
on kidnapping and firearms charges. In September 2015, the UN Committee
Against Torture concluded that Mexico had failed in various obligations,
including to investigate the alleged torture.>**

¢ August 2009, Tabasco: In a joint operation, state police and Army forces
arrested seventeen municipal police officers who were tortured at length
by asphyxiation with a plastic bag, waterboarding, having their fingernails
pulled out, mock executions, and electric shocks.>?®> Medical examinations
of the victims, by the state prosecutor’s office, prison authorities, and
an independent doctor all documented missing fingernails, hematomas,
hemorrhaging, and other injuries consistent with the victims’ accounts. The
victims say they were forced to sign confessions and incriminate each other,
leading to their prosecution on charges of organized crime. An appeals court
subsequently ordered the release of 12 of the victims, agreeing that their
confessions had been coerced through torture.

¢ August 2010, Chihuahua: Federal Police detained five men in Ciudad
Judrez.5?¢ At a regional command center and later at Federal Police
headquarters in Mexico City, they beat, threatened, asphyxiated them with
plastic bags, waterboarded them, and subjected at least one of the men
to sexual violence, until the five signed statements in front of a federal
prosecutor, in which they confessed to and implicated each other in a car
bombing in Ciudad Juarez the previous month. A 2011 CNDH investigation
concluded the five were victims of arbitrary detention and torture.?” The PGR
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dropped charges against one in March 2014 after agreeing with the finding
of torture, but the others remained in pretrial detention on charges related to
organized crime.

* February 2011, Baja California: Soldiers arrested a woman after she dropped
off her children at school and took her to a military base in Tijuana, where
she saw a federal prosecutor.>?® Over the following week, in arraigo detention
at the base, she said soldiers raped her three times, subjected her to electric
shocks and asphyxiation, cut her wrist, threatened to cut off her hand, and
threatened her children and partner. She was forced to sign a statement
confessing to involvement in drug trafficking and accusing other detainees
of involvement. A federal judge dismissed charges against her for lack of
evidence, and shortly thereafter soldiers, some masked, repeatedly banged
on the door of her house and yelled for her until she filed a complaint with
the PGR. In October 2012, the CNDH concluded that she had been subjected
to torture.>?®

e August 2012, Veracruz: Navy forces broke into a woman’s house, tied her up
and blindfolded her.>3° In the back of a pickup truck at a nearby Navy base,
they sexually assaulted, beat, shocked, and kicked her, then left her in scorching
sunlight. At a PGR office, in the presence of a Navy soldier, she was forced to
sign a statement without reading it. Then the PGR presented her to the media
as a one of several detainees caught with arms and drugs in a stolen vehicle. A
CNDH medical examination found evidence of injuries consistent with torture.
As of September 2014, she had been released on bail, but the PGR continued
to prosecute her on organized crime charges. There was still no investigation of
torture, although a federal judge had requested one in 2012.

* May 2013, Mexico City: Federal Police detained student activist Enrique
Guerrero Aviia after shooting at his car.>® They tortured him through
methods including beatings, asphyxiation with a plastic bag, and sexual
abuse, while demanding that he make incriminating statements about
members of social movements. Taken to the PGR, a prosecutor in the
organized crime division, SEIDO, threatened to charge him with a kidnapping
in Oaxaca if he did not cooperate. Guerrero refused. He has been charged
with organized crime and kidnapping and is being held in a maximum-
security prison.

* February 2014, Mexico City: Federal Police broke into the house of Tailyn
Wang, a pregnant mother of three, detaining her without a warrant.>3? At
police facilities, officers severely beat and sexually assaulted her. She lost
her fetus in the offices of the PGR, where her complaints of torture were
ignored. Four days after being transferred to a prison in Nayarit state, she was
informed that she was accused of being part of a gang of kidnappers, and
charged with organized crime.
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OJINAGA, CHIHUAHUA: 2008

A journalistic investigation into the
operation of the Army’s Third Specialized
Infantry Platoon, which was implicated
in enforced disappearances, uncovered
the case of a man arbitrarily detained
by members of the platoon on suspicion
of drug trafficking and then tortured to
death.>3®* The Army detained the victim
during a street patrol on June 22, 2008,
identifying him as a “drug trafficker.”>34
Soldiers took the victim to the home of
one of the platoon members, where the
wife of a soldier identified the victim as
the person who attempted to kidnap
her son.>* A sergeant was then ordered
to “work with the detainee” until he
“confessed” details about the alleged
kidnapping.5*¢ According to a withess
account from a member of the platoon
who was at the scene, the platoon’s
major told members to Kill the victim

if possible.>3” Another witness, also a
member of the platoon who was at the
scene, stated that he heard the victim
screaming, and that a sergeant said that
they had messed up and gone too far
with the victim, who had died.>3® The
members of the platoon then burned the
victim’s remains and scattered his ashes
in a rural area.5>*®

The CNDH documented another torture
case by members of the same platoon.
The investigation showed that its
members arbitrarily abducted a woman
from her home in December 2008.54°
They took her to military facilities and
held her incommunicado for seven
days.’* During that period, the victim
was “subjected to severe physical and
psychological abuse, consisting of: kicks,
punches, being whipped with a belt in
the abdomen and legs, being hung by
handcuffs and multiple threats.”>*2 The

blows “were of such magnitude that

they even caused vaginal bleeding.”>#3 A
member of the platoon anally raped the
victim.>** The military later explained that
its actions were “part of the enforcement
of the Federal Law of Firearms and
Explosives and in the enforcement of

the permanent campaign against drug
trafficking.”54>

According to the Rome Statute, “[t]
orture’ means the intentional infliction
of severe pain or suffering, whether
physical or mental, upon a person in
the custody or under the control of the
accused; except that torture shall not
include pain or suffering arising only
from, inherent in or incidental to, lawful
sanctions.”>#¢ Evaluating the severity
of the pain and suffering inflicted on
the victim includes an assessment of
both objective factors (including the
“nature, purpose and consistency of
the acts committed”) and subjective
criteria (such as “the physical or mental
condition of the victim, the effect of the
treatment and, in some cases, factors
such as the victim’s age, sex, state of
health and position of inferiority”).54”

In the event that a victim “has been
mistreated over a prolonged period

of time, or that he or she has been
subjected to repeated or various forms
of mistreatment, the severity of the
acts should be assessed as a whole to
the extent that it can be shown that
this lasting period or the repetition of
acts are inter-related, follow a pattern
or are directed towards the same [...]
goal.”’>*® As with all enumerated acts
under Article 7 of the Rome Statute,
the conduct must be connected to a
widespread or systematic attack against
a civilian population.>#°

CONTINUED ON NEXT PAGE
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OJINAGA, CHIHUAHUA: 2008

Here, both cases appear to amount to
torture as a crime against humanity.
Members of the platoon detained the
first victim and proceeded to “work”
on him until he died. While the details
of the soldiers’ conduct is not clear,

the fact that the victim was heard
screaming and ultimately died from

his wounds evidences “severe pain or
suffering.” That the torture was carried
out pursuant to the larger attack against
the civilian population described
elsewhere is supported by the fact that,

prior to detaining him, the Army had
labeled the victim a “drug trafficker.”
In the second case, the victim was held
in military facilities for seven days and
subjected to repeated and various
forms of psychological and physical
abuse, including rape, which the ICC
has recognized as an act of torture.>%°
In this case, the military expressly
acknowledged that its actions were
“part of” the “permanent campaign
against drug trafficking.”s%'

“Directed against Any Civilian Population”

The second prong of the “attack” element under Article 7 of the Rome Statute
requires that it be “directed against any civilian population.”>>? This requirement,
in part, excludes from the scope of crimes against humanity attacks that

are directed against “armed forces and other legitimate combatants.”>> In
addition, the definition of crimes against humanity requires an attack against a
civilian “population” to ensure that it is “not merely against randomly selected
individuals.”>** This means that the civilian population must be the “primary
object of the attack,” but it is not required that the “entire civilian population of

the geographical area in question was being targeted.”>*® Instead,

1113

population’ is

intended to imply crimes of a collective nature and thus excludes single or isolated
acts which, although possibly constituting crimes under national penal legislation,
do not rise to the level of crimes against humanity.”5%¢

Under Mexico’s security strategy launched in 2006, federal forces have murdered,
disappeared, and tortured a population of civilians suspected of organized crime.
This population can be understood to have three sub-populations: actual members
of criminal cartels; a large number of individuals wrongly suspected of being
members of criminal cartels (so-called “false positives”); and, especially in cases
of killings, innocent bystanders killed as a result of the unlawfully reckless use of
force (so-called “collateral damage”). Individual cases cannot always be precisely
attributed to one of these groups due to a lack of full information about them or
because they have characteristics of more than one category.
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CARRIZALILLO, GUERRERO: OCTOBER 2014

Federal Police and Gendarmerie division
forces moved into the community of
Carrizalillo, in the state of Guerrero,

as a helicopter flew low overhead.%”
The village sits an hour-and-a-half’s
drive south of Iguala, where less than a
month earlier, on September 26, 2014,
students from the Raul Isidro Burgos
Rural Teachers’ College of Ayotzinapa
and bystanders had come under police
attack, killing six. Now, on the mid-
afternoon of October 21, 2014, about 60
Federal Police had come to this small
gold mining town that has often been
preyed upon by organized crime.>8

According to the municipal commissioner
of Carrizalillo, Lucas Celso Salgado, the
police broke into 30 houses, beating men
and women, children and the elderly.
One victim, with bruises on his face, told
a reporter that an officer put a plastic
bag over his head while threatening

a woman with sexual violence. While

one federal officer allegedly assaulted
another woman with a gun, colleagues
dragged her daughters, ages two and
seven, from the house. Amidst the attack,
police demanded to know the location

of “the pit.” As police left that afternoon,
they took with them two women and
three workers of the Goldcorp mining
company. According to Salgado, the
police had beaten and tortured about 70
people.>s°®

That same evening, 50 residents of
Carrizalillo went to lodge a complaint
with a regional office of the state human
rights commission. From there, they went
to the local headquarters of the Federal
Police to demand the release of the
missing persons. Salgado subsequently
learned that five individuals, including

a minor, were being held by SEIDO,
where they were under investigation

for involvement in organized crime. The
Open Society Justice Initiative has also
learned that, in relation to these events,
the CNDH has opened two investigations
into alleged abuses perpetrated by

the Federal Police, including arbitrary
detention, inhuman treatment,
trespassing, and arbitrary use of force.>¢°
With regard to the attack on Carizalillo,
the Federal Police have reported having
“no information on the case.”s®

Here, again, there appears to be
evidence of torture as a crime against
humanity. This case involves evidence of
beatings and assaults, as well as threats
at gunpoint and at least one instance in
which a bag was placed over the head
of victim. While more detail may be
necessary to establish that these acts
involved “severe pain or suffering,” “[p]
ermanent injury is not a requirement for
torture; evidence of the suffering need
not even be visible after the commission
of the crime.”%62 Assuming at least certain
of the soldiers’ actions involved the
infliction of severe pain or suffering, the
elements of crimes against humanity
appear to be met, as the soldiers had
forcibly entered the victims’ homes,
placing the victims “under the control”
of the soldiers. Furthermore, the actions
appear to be tied to the larger attack
against the civilian population, as the
soldiers used similar methods of abuse
and were demanding information about
persons disappeared by a criminal
organization, suggesting that the
perpetrators believed the victims were in
some way tied to that organization.
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Cartel Members

While the violence in Mexico is often referred to in terms of a “war,” the
government itself has expressly denied that members of drug cartels have

acted as combatants in a non-international armed conflict.>®* When appearing
before UN treaty bodies, Mexico has stated that an armed conflict does not exist
in the country and that the strategy to counter organized crime “concern[s]
measures sought to fight a fully identified phenomenon, organised crime, which

is fundamentally illicit.”*¢* Drug cartels may certainly be “targeted” by the
government for investigation and prosecution, and in narrow circumstances,
government actors may legally use lethal force against them—for example in self-
defense. However, the criminal activity of cartel members does not strip them of
their civilian status. For example, after apparent members of criminal organizations
surrendered to Mexican soldiers at Tlatlaya, in the State of Mexico in June 2014,

or to Federal Police in Tanhuato, Michoacan in May 2015, there was no legal
justification for their summary execution.>®> The suspicion on the part of federal
officials that a person is connected to organized crime does not legitimize the use
of extrajudicial killing, torture, or enforced disappearance.

“False Positives”

The government has frequently made casual assumptions that civilians are
members of organized crime. (See text box: “Government’s Unfounded
Accusations of Criminality.”) Among those summarily executed by Army forces

at Tlatlaya were not only apparent criminals but also a 15-year-old girl who was
among their kidnapping victims.>¢ The Army reported all of those killed as being
members of organized crime. Two other kidnapping victims held at the site were
subsequently tortured by state authorities in an attempt to force them to support
the Army’s version of events, and then prosecuted for organized crime by the
organized crime unit, SEIDO, of the federal Attorney General’s Office as part of the
same cover-up attempt.>¢’

Beyond the Tlatlaya case, there is extensive documentation of numerous “false
positives” (falsos positivos): ordinary citizens who are killed, disappeared, or
tortured by federal government agents, either because they were targeted

as suspected cartel members on the basis of little or no evidence, or because

they were framed as such after their victimization in order to justify the crimes
committed. Indeed, the UN Special Rapporteur on Extrajudicial, Summary or
Arbitrary Executions was alerted in 2013 to the concern that security forces may
believe that people involved in drug-related activities are disposable, and that “the
problem solves itself” if a member of one cartel kills a member of another cartel.>68
The presumption appears to be that those killed or disappeared are involved in
crime, and thus less worthy of protection.

With regard to killings, these include the case of Jorge Antonio Parral Rabadan,
the federal bridge administrator kidnapped in Tamaulipas and shot point-blank
by a soldier when the Army raided the abductors’ hideout, and whose body the
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Army buried as that of a cartel hitman. They include the shooting of two students
in Monterrey, Nuevo Ledn in March 2010, in which the CNDH concluded that the
military “planted guns on the students and destroyed crime scene evidence to
falsely accuse the victims of belonging to a criminal gang.”*®® They include the
death of a man that same month in Nuevo Ledn, last seen the day prior in Navy
and municipal police custody, whose tortured corpse was found covered in
drugs, which the CNDH concluded had been planted. There were nearly identical
circumstances in an August 2010 case in Chihuahua, where the body of Arnulfo
Antunez Sandoval was discovered surrounded by syringes, following his detention
the day before by Federal Police; forensic examination showed death by blunt
trauma to the head. More recently, there have been apparent false positives in
January 2015 in Apatzingan, Michoacan, where Federal Police on a mission to
retake control in parts of the state from organized crime shot 16 civilians and left
them to die on a road (resulting in seven deaths), but blamed the deaths on a
shootout between rural security forces.

With regard to enforced disappearances, false positives are harder to document
because in most cases the authorities never acknowledge the detention, and
therefore make no claim about the victims’ alleged ties to organized crime. In
many cases, however, families reporting disappearances to the authorities have
been told that their missing loved ones were probably members of organized
crime, suggesting they may have deserved to disappear.>’° Specific cases
indicative of false positives include the March 2009 Army detention in Chihuahua
of a man held incommunicado for a month, then turned over to prosecutors
together with a car containing drugs. They include the November 2010
disappearance of a man in Nuevo Leodn, first detained by transit police for driving
without a license and last seen in Navy custody, where police suggest he was
being checked for ties to organized crime.

With regard to torture, there are strong indications of false positives in addition to
the 2014 case of the Tlatlaya massacre witnesses. They include the detention and
torture of Israel Arzate Meléndez by the Army in Chihuahua, beginning in February
2010: a man on his way home from work tortured to confess to being a member of
a cartel involved in a massacre. They include the woman arrested and tortured by
the Army in Baja California in February 2011, then prosecuted by the PGR on the
basis of a confession ultimately dismissed by a federal judge. And they include the
student activist detained by Federal Police in Mexico City in May 2013, whom they
beat, sexually assaulted, and asphyxiated; federal prosecutors charged him with
organized crime and kidnapping after he refused to make incriminating statements
about members of social movements.
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GOVERNMENT’S UNFOUNDED ACCUSATIONS OF CRIMINALITY

At New York’s Guggenheim Museum in
September 2011, to promote a tourism
video in which he featured, President
Felipe Calderdn found himself confronted
by questions about a grisly scene that
same day in the resort city of Veracruz.>”
On the eve of a national conference of
federal and state prosecutors and judicial
officers, gunmen had dumped 35 severely
mutilated, semi-naked corpses beneath

a highway underpass, less than a mile
from the meeting location.5’? Calderdon
assured the audience that, “the problem
of violence is mostly limited to the battle
between one band and another. [...] It

is tied to narcotics trafficking.”>”s Back

in Veracruz, Governor Javier Duarte

de Ochoa echoed this assertion that

the dead were criminals.5”* Yet months
later, the head of the organized crime
division of the PGR quietly admitted that
the victims—who had been attacked by
organized crime elements—were not
themselves “of organized crime,” and
that most of them had had no criminal
record. They were not Zetas, as had first
been claimed, but included housewives,
students, and a decorated police
officer.’”®> There is no allegation in this
case that federal forces were perpetrators
of the atrocities, but Calderén’s remarks
exemplify the casualness with which

“Collateral Damage”

federal government actors—from the
top down—have been willing to accuse
regular citizens of being members of
organized crime.5’¢ Because criminals
are not sympathetic victims, this has
served as a means of easing pressure

to properly investigate and prosecute
the crimes.*”7 It also suggests that if
government authorities so easily assume
that victimized citizens are “criminals”
when reacting to a crime, they may just
as baselessly assume that regular citizens
are “criminals” when planning to use
force against criminal cartels.

Events in Chihuahua in 2010 bear

this out. Following the massacre

of 15 students at a party in Ciudad
Judrez on January 31, 2010, President
Calderoén responded by saying that

the victims had been members of a
gang (“pandilleros”).>’® Ten days later,
his interior minister conceded that the
victims were athletes and studious
teenagers, and apologized for the
president’s remarks.5”° As that apology
was being made, the Mexican Army
detained Israel Arzate and tortured him
to confess to the student massacre.58°
In Mexico, the easy labelling of civilians
as criminals has led to many such “false
positives.”

The federal government has suggested that civilian deaths are unavoidable
outcomes of the necessary “war against organized crime.” Three years into the
Calderon administration, the secretary of national defense, Guillermo Galvan, told
a gathering of senators that the government’s security strategy would continue
“despite the deaths of civilians, children, students, and young adults,” who were, he
said, “unfortunate collateral damage.”*® In March 2016, Defense Secretary Salvador
Cienfuegos said that it had been a mistake to conduct military confrontations with



87 UNDENIABLE ATROCITIES
CONFRONTING CRIMES AGAINST HUMANITY IN MEXICO

I11. CRIMES AGAINST HUMANITY

criminals during the day, when people are in the streets, “resulting in many injured
innocents.” He went on to suggest that the problem of “collateral damage” had
been reduced, but provided no evidence for the claim.>82

The Army has stated that 54 bystanders (“personas ajenas a los hechos”) have
been killed in “armed attacks on the Army” from 2007 through July 2012.583 There
is reason to believe that federal forces themselves have recklessly used force—
without proper laws regulating it, and without accountability for abuses—leading
to unlawful killings of many additional innocent bystanders. For example, when
soldiers opened fire on a car in Tamaulipas in April 2010, for no reason, according
to witnesses, they killed children ages five and nine, and injured five other
passengers; the CNDH determined that the Army extensively manipulated the
crime scene afterwards.>®* [n 2015, the UN Committee on the Rights of the Child
expressed serious concern that the fight against organized crime had contributed
to “the killing of numerous children, including in cases of extrajudicial killings
[...].”585 Similarly, in 2014, the Special Rapporteur on extrajudicial, summary or
arbitrary executions received information in support of a “direct link” between “the
deployment of the army in law enforcement contexts” and a “dramatic increase in
numbers of femicides [...]”°%¢

The evidence explored above—the 133 percent increase in the use of military in
drug-related operations, and the deployment of military forces to urban areas
known to be major trafficking hubs—suggests that the acts of violence committed
by federal forces were undertaken pursuant to a policy involving the indiscriminate
and extrajudicial use of force, and other illegal acts, against civilians perceived

as being connected with organized crime. This finding is supported by statistics
showing the dramatic increase in complaints to the CNDH that accompanied

the implementation of the federal government’s security strategy