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I nt roducti on

1. At its forty-seventh session, the Commi ssion on Hunan R ghts adopted
resolution 1991/42, entitled "Question of arbitrary detention", by which it
decided to create, for a three-year period, a working group conposed of five

i ndependent experts, with the task of investigating cases of detention inposed
arbitrarily or otherwi se inconsistently with the relevant internationa
standards set forth in the Universal Declaration of Human Rights or in the

rel evant international |egal instruments accepted by the States concerned.

The Conmi ssion requested the Wrking Goup to present a conprehensive report
toit at its forty-eighth session

2. The Working Group presented its first report (E/ CN 4/1992/20) to the
Conmission at its forty-eighth session, as requested, describing its views on
its mandate, its methods of work and principles applicable in the

consi deration of cases submitted to it and the first initiatives taken by it
since its first session, held in Septenber 1991, including the identifying of
a nunber of legal situations which it decided to consider in its follow ng
sessions. Due to the |ate date of the Wirking Group's creation and the fact
that it did not hold its first session until |ate Septenber 1991, the Wrking
Goup's first report did not include final conclusions and reconmendati ons
concerning the cases which had been subnitted to it.

3. At its forty-eighth session, the Conmi ssion adopted resol uti on 1992/ 28,
entitled "Question or arbitrary detention", by which it, inter alia, took note
of the report of the Wirking Group on Arbitrary Detention (E CN. 4/1992/20),
invited the Wirking G-oup to continue to take account of the need to carry out
its tasks with discretion, objectivity and i ndependence, and requested the
Wrking Group to subnit a conprehensive report on its activities to the
Conmission at its forty-ninth session and to nmake any suggesti ons and
recomendati ons enabling it better to carry out its task.

4. In conformty with paragraph 5 of Commi ssion resol ution 1992/28, the

Wor ki ng Group hereby presents its second report to the Conmi ssion. Chapter |
of the report describes the activities of the Wrking G oup since the
publication of its first report to the Comnission, putting the enphasis on the
cooperation it established with the Conm ssion on Human Rights, and in
particular with other special rapporteurs of the Conmm ssion, wth
representati ves of CGovernments and with non-governmental organizations. This
section al so contains data on the nunber of communications and cases subnitted
to Governnents during the period covered by this report, the number of replies
recei ved, the number of urgent appeals sent and their results. Chapter |
deals with the category of decisions taken by the Wrking Goup where, in
consi dering individual cases, it finds that they are cases of deprivation of
freedomthat are general in scope. The decisions in this category are called
"deliberations”". These deliberations deal with questions of principle such as
house arrest and arbitrary detention, the admi ssibility of conmunications and
exhaustion of domestic renedies, evaluation of national |aw as conpared to the
i nternational standard the Wirking Group's mandate with regard to deprivation
of freedom subsequent to conviction, etc. Chapter |1l of the report describes
the general framework in which the Wrking G oup adopted decisions on

i ndi vi dual cases submitted to it, and the various el enments used in the
drafting of these decisions. Chapter IV contains the Wrking G oup's genera
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concl usi ons and recomendations. Annex | contains the decisions adopted by

the Working Goup on individual cases subnitted to it. Annex Il contains a
deci si on regardi ng cases where the persons concerned are no |onger in
detention, and the list of those persons. Annex Il contains statistical data

regarding the total nunber of cases dealt with by the Wrking Goup since its
creation, as well as a breakdown of the types of decision taken by the Wrking
Group. Annex |1l contains the Wrking Goup's nethods of work, as revised and
anended by the G oup.

. ACTIVITIES OF THE WORKI NG GROUP

5. The activities described below refer to the period March to

Decenber 1992, when the present report was finalized. During this period the
Wirking Goup held three sessions: its third, fourth and fifth, from23 to
27 March, from 28 Septenber to 2 Cctober and from2 to 11 Decenber 1992,
respectively.

A.  Cooperation with the Conm ssion on Human Ri ghts

6. Inits first report to the Conmi ssion (E/ CN 4/1992/20, para. 20) the
Working Group stated that it had decided to act in a spirit of cooperation and
coordi nation with other relevant United Nations bodies and, in particular

wi th special rapporteurs of the Conmi ssion and the Sub-Conm ssion and with the
treaty nmonitoring bodies. During the period covered by the present report
this spirit of cooperation and coordination manifested itself at three
different levels: (i) exchange of information with other special rapporteurs
of the Conmission; (ii) participation of the Chairnman-Rapporteur of the
Wbrking Group in field mssions by a country-oriented special rapporteur of
the Conmission; and (iii) activities in connection with certain resolutions
adopted by the Conmi ssion on Hunman Rights at its forty-eighth session.

1. Exchange of information with other special rapporteurs
of the Commi ssion and contacts with rel evant

United Nations human rights bodies

7. In considering cases of alleged arbitrary detention submitted to it, and
especially in the preparation and drafting of the final decisions on such
cases, the Wrking Goup took note, whenever the country concerned was al so
the object of a study by a country-oriented special rapporteur of the

Conmi ssion, of the findings and other references nmade by those specia
rapporteurs regarding the cases considered by the Wrking Goup (cf. Decisions
Nos. 9/1992 to 33/1992 concerning Cuba in annex | of this report). The
Wirking Goup also took into consideration findings and references by other
thematic special rapporteurs of the Conmission dealing with the same case

(cf. Decision No. 7/1992 concerning Peru, paragraph 6(g) of which takes note
of the reference nmade by the Special Rapporteur of the Conmi ssion on the
qguestion of torture). Likew se, when the Wrking Goup canme across

i nformati on which it deenmed shoul d concern another special rapporteur, it
transmitted such information to the special rapporteur concerned (cf. Decision
No. 38/1992 concerning Mrocco). The Wrking Goup further continued to
exchange views, when it deened it to be necessary, with nenbers of the
secretariat servicing treaty nonitoring bodies, in particular the Human Ri ghts
Conmittee, or studying other areas relevant to the Wrking G oup's nandate.
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2. Participation of the Chairman-Rapporteur of the
Wrking Goup in field n ssions

8. In keeping with the provisions of the Conmi ssion resolution 1992/S-1/1 on
the situation of human rights in the territory of the former Yugoslavia, the
Chai r man- Rapport eur of the Wrking Goup on Arbitrary Detention

M. L. Joinet, was invited by the Special Rapporteur of the Commi ssion,

M. T. Mazow ecki, to acconpany him together with other thematic special
rapporteurs and representatives, on his two field mssion to the forner
Yugoslavia. |In conformity with the resolution, M. Joinet inforned the

Speci al Rapporteur about his findings and the latter included that informtion
in his reports to the Commi ssion on Human Rights and to the General Assenbly.

3. Activities in connection with certain resolutions adopted by
the Comm ssion on Hunman Rights at its forty-eighth session

9. At its forty-eighth session the Conmi ssion on Human Rights adopted a
nunber of resolutions concerning all special rapporteurs and worki ng groups of
t he Conmi ssion. Anong those resolutions, the one nost pertinent to the work
of the Wirking Goup is resolution 1992/22, entitled "Right to freedom of
opi ni on and expression". |n paragraph 7 of that resolution, the Comm ssion
invited "the Wirking Group on Enforced or Involuntary Di sappearances, the
Wirking Group on Arbitrary Detention and Speci al Rapporteurs of the Conmi ssion
to pay particular attention, within the franework of their nandates, to the
situation of persons detained, ill-treated or discrimnnated against for having
exercised the right to freedom of opinion and expression". This invitation by
t he Conmi ssion supports the correspondi ng deci sion taken by the Wrking G oup
in adopting its nethods of work. It may be recalled that one of the three
categories used by the Wrking Goup in considering whether cases of detention
submitted to it have an arbitrary character or not, nanely category II

consi sts of "cases of deprivation of freedomwhen the facts giving rise to the
prosecution or conviction concern the exercise of the rights and freedons
protected by articles 7, 13, 14, 18, 19, 20 and 21 of the Universa

Decl arati on of Human Rights and articles 12, 18, 19, 21, 22, 25, 26 and 27 of
the International Covenant on CGvil and Political R ghts" (see E/ CN 4/1992/ 20,
annex |). The above-nentioned articles include, inter alia, those which
protect the right to freedom of opinion and expression. The Wrking Goup, in
adopti ng decisions on the cases submitted to it, decided that in 32 of these
cases, the detention of the persons concerned was arbitrary, since it fel
within category Il, and that in another 14 cases the detention was arbitrary,
since it fell into tw categories, including category Il. Consequently, the
Wor ki ng Group reconmended to the CGovernnents concerned to take all the
necessary steps to renedy the situation in order to bring it into conformty
with the nornms and principles incorporated in the Universal Declaration of
Human Rights and in the International Covenant on Cvil and Political Rights
(see also annexes | and 11l of this report). Regarding Commri ssion on Human

Ri ghts resolution 1992/37, entitled "Wrld Conference on Human Ri ghts", the
Wor ki ng Group decided at its fourth session in Septenber 1992 that it woul d be
represented at the Wrld Conference by its Chairman-Rapporteur and that it
woul d further examne its contribution to that conference at its fifth
session. At its fifth session, in Decenber 1992, the Wrking Goup invited
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the Secretary of the Wrld Conference to brief it about the agenda of the
Conference, and di scussed the nature and contents of its contribution to the
Wor |l d Conf erence.

B. Cooperation with governnment representatives

10. At its third session, the Wrking Goup received a Cuban del egati on
headed by the Permanent Representative of Cuba to the United Nations Ofice at
Ceneva, at the latter's initiative. At its fourth session, the Wrking Goup
invited the Permanent Representative of the Union of Myanmar to the

United Nations O fice at Geneva, Anbassador Tin Kyaw H aing, to provide it
with clarifications regardi ng recent devel opnents in his country, and in
particular with regard to the situation of persons whose cases had been
submtted by the Working Group to the Governnment. Anbassador Tin Kyaw H ai ng
kindly accepted the invitation and provided the Wrking Goup with

i nformati on. The W rking Group wishes to seize this opportunity to express
its appreciation to the representative of the Union of Myanmar. It also

wi shes to express its appreciation and gratitude to the nenbers of the Cuban
del egation, and in particular to the Dean of the Law Faculty of Havana

Uni versity, Dr. Julio Fernandez Bultes, who travelled fromhis country in
order to neet with the Wirking Group and who provided it with detailed
information and clarifications regarding the I egal systemin his country. The
Working Group would like to express the hope that other governnent
representatives would also manifest a simlar spirit of cooperation, either at
their own initiative or when invited by the Wirking G oup to clarify specific
guesti ons.

C. Cooperation with non-governnental organizations

11. Fromthe very early stages of its existence the Wrking G oup, basing
itself on the provisions of Conmission on Human Ri ghts resolution 1991/42
which instituted its mandate, has al so sought and received information, views
and observations from non-governnental sources. The Wrking G oup has
endeavoured to develop the spirit of cooperation which was mani fested by the
non- gover nnent al organi zati ons by adopting the view that the task of

i nvestigating cases of detention, as entrusted to it by the Commi ssion, should
be conducted in an adversarial manner. This approach is reflected and

el aborated in the Wrking Goup's nmethods of work (see annex 1V). It may also
be recall ed that when the Wrking G oup adopted its nethods of work it had
consulted with a nunber of experts and representatives of internationa

bodi es, both within the United Nations systemand outside it, and with
representatives of several international non-governmental organizations. The
Wrking Goup also stated in its first report that it had decided to update
its nethods of work "if this is deemed necessary, in the light of experience
acquired while discharging its nandate" (E/ CN. 4/1992/20, para. 12). During
the period covered by the present report, non-governmental organizations
continued their fruitful cooperation with the Wrking G oup by maki ng severa
usef ul suggestions, sonme of which were taken into account by the G oup when it
revised its nethods of work (see annex |V).
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D. Communications with Governnents

12. During the period under consideration the Wrking G oup

transmitted 34 conmuni cations containing newy reported cases of

all eged arbitrary detention to the follow ng Governnents (the nunber of

i ndi vi dual cases transmitted is given in parentheses): Burundi (1);
Caneroon (1); Costa Rica (2); Cdte d' lvoire (1); Cuba (2 comruni cations
totalling 3 cases); China (3 comunications totalling 36 cases);

Domi ni can Republic (1); Ethiopia (2 communications totalling 4 cases);
Haiti (3); Indonesia (1); Israel (2 comunications totalling 3 cases);

Li byan Arab Jamahiriya (1); Malawi (3); Morocco (1); Myanmar (2 conmuni cations
totalling 12 cases); Nigeria (1); Philippines (2 conmunications totalling
41 cases); Republic of Korea (3); Syrian Arab Republic (3 comunications
totalling 15 cases); Tunisia (2); Turkey (1); United States of Anerica (1);
Viet Nam (2 conmuni cations totalling 6 cases); and Yugoslavia (1).

13. Replies to the above-nentioned cases were received fromthe follow ng
CGovernnents: China, Cuba, |Indonesia, Myanmar, Tunisia, Viet Nam and
Yugosl avi a.

14. In addition to the aforenentioned replies, the Wrking Goup al so
received replies to cases which were transnitted to Governments during the
peri od covered by the Wrking Group's first report to the Comi ssion
(Septenmber 1991 to February 1992). Such replies, which were not nentioned in
the Wrking Goup's first report, were provided by the follow ng Governments:
China, Egypt, Malawi (reply sent in reaction to the decision adopted by the
Wrking Goup. See annex |, Decision No. 4/1992 (Ml awi )), Mrocco, Mannar,
Peru, Republic of Korea, Sudan, Turkey and Uganda. The CGovernments of Bhutan,
Chile and Peru provided the Working Group with additional, updated information
regarding the cases transmitted to themduring that period.

15. At the time of the preparation of the present report, the Wrking G oup
was still awaiting replies to letters transnitted to the foll owi ng Governments
(this list applies to the period fromthe begi nning of the Wrking Goup's
activity until the tinme at which this report was being prepared): Burundi,
Cote d' Ivoire, Ethiopia, Islamc Republic of Iran, Israel, Lao Peoples
Denocratic Republic, Libyan Arab Janmhiriya, Ml aysia, N geria, Philippines,
Saudi Arabia, Syrian Arab Republic and United Republic of Tanzani a.

16. It should be noted that some of the communications nmentioned in
paragraph 12 above were sent by the Wirking Goup in Novenber and

Decenmber 1992 and, at the tine this report was bei ng prepared the deadline of
90 days indicated by the Wrking Goup had not yet expired. GCovernnents to
whi ch communi cati ons were addressed in Novenber and Decenber 1992 have

t herefore not been included in the above Iist of Governnments from which the
Wrking Goup was awaiting replies. This concerns the CGovernnents of

Costa Rica, Caneroon, Domi nican Republic, Haiti, Israel, Ml awi, Mrocco,
Myanmar, Republic of Korea, Syrian Arab Republic, Turkey and United States of
Aneri ca.
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17. Details on the contents of the allegations transnmtted to Governments and
the Governnents' replies thereto, as well as other information concerning
these cases, are reflected in the final decisions adopted by the Wrking G oup
(see annex 1).

18. During the period covered by the present report the Wrking Goup al so
deci ded to address "urgent action" nmessages to the follow ng Governnents:
Bangl adesh, China, India, Israel (2 nessages), Ml aysia, Manmar, Philippines,
Saudi Arabia, Syrian Arab Republic and Viet Nam Most of the cases
transmitted concerned persons with regard to whomit was alleged that they
were being detained arbitrarily and that, as a result of that detention, their
health, or even their life, mght be in danger. |In such cases the

Wirki ng Goup appeal ed to the Governnent, on a purely humanitarian basis and
wi t hout prejudging the decision eventually to be taken as regards the
arbitrary or non-arbitrary character of the detention, to do its utnost to
saf eguard the concerned person's right to life and to physical integrity. In
some cases the Wrking Group al so appeal ed to the Governnent to consider

rel easing the person in question, or, when appropriate, to ensure that he or
she benefited from adequate medical treatnment. In one case, in the

Phi i ppi nes, the Wirking Goup resorted to the second category of situations
envisaged in its nethods of work (point 11(b)), which provides that in cases
where it is not alleged that the detention nmay constitute a danger to the
person's health or life but where the particular circunstances of the
situation warrant urgent action, the Chairman of the G oup, in consultation

with two other menmbers, nmay take action. In that case, the Governnent was
urged to rel ease the person detai ned without delay. The Wrking G oup was
subsequently informed by the source that the person was indeed released. In

anot her three of the cases transnitted to Governnents through the "urgent
action" procedure - concerni ng Bangl adesh, India and one of the cases

transmitted to Israel - the Working G oup al so subsequently | earned that the
persons concerned were released. |In the case of Bangl adesh, the Governnent
itself inforned the Wirking G oup of the release. |In the cases regarding

India and Israel, the sources of the initial information did so. The only two
CGovernnments to have provided information to the Wrking Goup regardi ng cases
transmitted to themthrough the "urgent action" procedure were those of

Bangl adesh, China and Myanmar.

1. "DELI BERATI ONS' OF THE WORKI NG GROUP

19. Inits first report to the Conm ssion on Human Ri ghts (E/ CN. 4/1992/ 20,
chapter 1V) the Wrking Goup identified a nunber of situations involving
guestions of principle which required the Wrking Group's specia

consi deration (see also para. 4 above). At its third session, in March 1992,
the Working Group decided that it would consider such questions and adopt
decisions thereon (referred to as "deliberations"), not in the abstract, but
in connection with the consideration of individual cases submitted to it.
Thus, deliberation 01 was adopted in connection with the consideration of
cases in Myanmar, and deliberations 02 and 03 were adopted in response to
guestions put forward by the Cuban Governnent. The first three deliberations
were adopted by the Wrking Goup at its fourth session; deliberation 04,

whi ch concerns the question of re-education through | abour (mentioned in the
Wrking Goup's first report to the Conmm ssion (E/ CN 4/1992/20, para. 23) as
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one of the special situations receiving the consideration of the Wrking

G oup), was adopted at the fifth session, in connection with the consideration
by the Goup of nunerous cases reported in several countries. By adopting

t hose deliberations the Wirking G oup takes a position on a nunber of

pertinent questions which nmay arise in other countries, thus laying the ground
for its own jurisprudence and facilitating the consideration of future cases.

20. The "deliberations" as adopted are the follow ng:

DELI BERATI ON 01
(Adopted by the Wrking Goup at its third session)

House arrest

Wthout prejudging the arbitrary character or otherw se of the neasure,
house arrest nay be conpared to deprivation of liberty provided that it is
carried out in closed prenises which the person is not allowed to | eave

In all other situations, it will devolve on the Wrking Goup to decide,
on a case-by-case basis, whether the case in question constitutes a form of
detention, and if so, whether it has an arbitrary character

DELI BERATI ON 02
(Adopted by the Wrking Goup at its third session)

1. The Working Goup on Arbitrary Detention adopted the follow ng

del i beration in response to the letter fromthe Cuban Governnment dated

24 Decenber 1991 requesting it to "publicly comruni cate to Menber States for
their coments" its views on the following points concerning its nethods of
wor k:

2. (a) The juridical standards which the Wrking Goup has formally
established for the admissibility of the comunications it receives; under the
procedure |aid down by Econom ¢ and Soci al Council resolution 1503 (XLVII1),

t he exhaustion of all available nmeans at the national |evel should be a

sine qua non for accepting and taking action on each communicati on

(b) The Working Group's opinion of the value to be attached to the
national legislation in force in the Menber States; this is an essentia
el enent for deternining whether detention, arrest, preventive inprisonment or
jailing is or is not arbitrary (that is to say, contrary to the | egal order
existing in the country in question, including international obligations
acquired under treaties freely entered into).

(c) The | egal grounds upon which the Wrking Goup bases its
consi deration of the provisions contained in docunments of a nerely declaratory
nature (for exanple, the principles set out in General Assenbly
resolution 43/173), or in juridical instruments which cannot be applied to an
"accused" State that is not party to them (as would be the case of Cuba with
respect to the International Covenant on Civil and Political Rights), as
appropriate criteria to be used for determning prim facie whether a case of
detention or inprisonment is "arbitrary".
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A Admi ssibility of conmunications subject to exhaustion of |ocal renedies

3. The Working Goup notes that, contrary to what is stated in paragraph (a)
of the letter fromthe Cuban Government, there is no requirenent under
Economi ¢ and Soci al Council resolution 1503 (XLVII1) of 27 May 1970 that | oca
renedi es rmust be exhausted in order for a comunication to be admi ssi bl e under
the confidential procedure.

4, Paragraph 6 (b) (i) of the said resolution inposes such a requirenent
only if the Commission decides, as it is entitled to, to appoint a committee
to carry out an on-the-spot investigation

5. It will be noted that, of the 67 countries cited thus far under

t he 1503 procedure, in only one case has the question of the exhaustion of

| ocal renedi es been raised; but it was raised as an elenent in the assessnent
of the facts in the light of the circunstances of the case, not as a condition
of admissibility.

6. Moreover, if an adm ssibility procedure requires the prior exhaustion of
| ocal renedies, that condition is expressly provided for in the instrunment or
rul e concerned as borne out, for instance, by article 41 (1) (c) of the

I nternational Covenant on Civil and Political Rights.

7. However, there is no such provision in resolution 1991/42 which | ays down
the Worki ng Group' s mandat e.

8. The Working Group therefore considers that it is not within its mandate
to require local remedies to be exhausted in order for a conmunication to be
decl ared adm ssi bl e.

B. | nport ance accorded to the national as conpared to the internationa
standard

9. The Working Goup notes that, while resolution 1991/42, which | ays down
its mandate, refers expressly to the international standard, it has not
provided for national law to be taken into consideration in deternining

whet her a measure involving deprivation of freedomis arbitrary.

10. It nonethel ess considers that national standards can be an inportant
factor in determ ning whether a case of deprivation of freedomis arbitrary.

11. For this reason the Wrking Goup took the view that, although nationa
standards are not referred to in so many words in its nandate, it should al so
take theminto account as a criterion in the assessnent of cases submitted to
it.

12. It woul d, however, point out that international |aw prevails over

nati onal | aw.

13. In the light of these considerations, it therefore decided to draft
chapter |, paragraph 10, entitled "The Mandate and Legal Framework of the
Wbr ki ng Group", to read:
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"10. The legal framework within which the Wirking Goup will have to
carry out its mandate is nade up prinmarily of international standards and
legal instrunents, but in certain instances of donestic |egislation as
well. The Working Group will thus have to | ook into domestic |egislation
in investigating individual cases, where it will have to determ ne

whet her internal |aw has been respected and, in the affirmative, whether
this internal |aw confornms to international standards. It nay thus have
to consider, in certain cases where there are alleged practices of
arbitrary detention, whether they have not been made possible as a result
of laws which may be in contradiction with international standards."

14. It follows fromthe foregoing that, in the performance of its task, the
Working Group takes into consideration not only the national standard but al so
the international standard, ensuring, where necessary, that the nationa
standard confornms to the rel evant international standard.

C. Possibility of the Goup's referring to instrunents of a purely
declaratory nature

15. The Working G oup woul d point out that resolution 1991/42, which | ays
down its mandate, refers expressly to "the ... international legal instrunents
accepted by the States concerned" as an international reference standard for
the Working Group, in addition to the Universal Declaration of Human Rights
Consequently, the specific question raised by the Cuban Governnent's letter

as applied to the Body of Principles for the Protection of Al Persons under
Any Form of Detention or Inprisonnent (hereinafter referred to as the "Body of
Principles"), is to establish (a) whether the Body of Principles is actually
an "instrunment", (b) whether it is of a "declaratory" nature and, if so,

(c) whether it can be regarded as having been "accepted" by Menber States.

(a) Legal definition of "instrunment"

16. As interpreted in legal witings generally, the term"legal instrunents"”
covers all legal texts, whether they are conventional, that is to say binding,
i nstruments, such as conventions, covenants, protocols and other treaties or
such fornms of agreement as resolutions or gentlemen's agreenents (for

i nstance, the Final Act of the Conference on the Security and Co-operation in
Europe, the Paris Charter).

17. The Cuban CGovernnent's letter of 24 Decenber 1991 in fact supports this
proposition since it refers to the Body of Principles as an "instrument".

18. The use of the word "instrunments"” without further qualification in
paragraph 2 of resolution 1991/42 therefore shows that it was not the

i ntention of the Comm ssion on Human Rights to confine the reference standards
of the Wirking G oup to treaties and other simlar instruments but that it

al so wished to include in it acts of agreement, such as resol utions.
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(b) "Declaratory" nature

19. The question put to the Wirking Goup is whether the Body of Principles
shoul d be regarded as an "instrunent of a purely declaratory nature",
according to the characterization given by the Cuban CGovernment, and, if so,
whet her the Wrking Goup can still invoke it.

20. The Body of Principles is an instrunent declaratory of pre-existing
rights, inasmuch as the main purpose of many of its provisions is to set
forth, and sonetines devel op, principles already recogni zed under customary
I aw.

21. It should be noted that, in the case of nere acts of agreenent (and this
applies to CGeneral Assenbly resolutions), legal witers draw a di stinction

bet ween those which are declaratory of pre-existing rights (as in the above-
nmentioned exampl e of mobst of the provisions of the Body of Principles or the
Decl aration on Territorial Asylumor the Declaration on Torture, etc.) and
those - purely declaratory - instrunents whose purpose is not to produce such
an effect (for exanple, resolutions which take note of a report of a working
group, or which institute a decade on a given thene).

22. The Working Group al so wishes to point out in this connection that,
according to legal witers, in the case of a non-party State, the sane applies
to any convention since it is not an instrunent which [ays down procedura
rules, for instance, and therefore has no declaratory effect (as, for exanple,
the Optional Protocol to the International Covenant on Cvil and Politica
Rights) but is an instrunment which |Iays down principles (such as the
Covenant). In other words, and to take the case of the Covenant again, it has
a binding effect with respect to States parties and a declaratory effect with
respect to non-party States.

23. In the light of the foregoing, the Wrking Goup considers that, when it
takes a deci sion on whether a case of detention is arbitrary, it is justified
inreferring, in categories I, Il and Il which it established in connection

with its nethods of work both to:

the International Covenant on Gvil and Political Rights, even if the
Wbrki ng Group has before it a case concerning a non-party State, in view
of the tenacity of the declaratory effect of the quasi-totality of its
provi si ons;

and the Body of Principles, again on account of the declaratory effect of
its substantive provisions.

(c) The concept of "accepted" instrunent

24, When it comes not to treaty instrunments having binding force but to acts
of agreement, the question is whether they can still be regarded as having
been "accepted", inasnuch as resolution 1991/42 setting up the Wrking G oup
refers, inter alia, to "the relevant international |egal instrunents accepted
by the States concerned" as reference standards for the Wrking G oup.
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25. In adopting a position on this point, the Wrrking Goup relied on a
decision of the International Court of Justice (Judgnent of 27 June 1986:
Case concerning Mlitary and Param litary Activities in and agai nst

Ni caragua - Nicaragua v. United States of America - Reports 1986, pp. 100

et seq.), which held that the "consent" of the States Menbers of the

United Nations to the text of declaratory resolutions setting forth custonary
law (particularly where they are adopted by consensus) nay "be understood as
an acceptance of the validity of the rule or set of rules declared by the
resol ution by thensel ves" and, in so far as the United States had supported

t hose resolutions, the Court considered that it had "accepted" them

26. In paragraph 1 of the above-nentioned resol ution 43/173, however, the
Ceneral Assenbly "approves" the Body of Principles. International |ega
term nol ogy nmakes no distinction between "acceptance" and "approval .
Approval was given by all States since the resolution was adopted by
consensus. By participating in that consensus, the States therefore
"accepted" the Body of Principles.

27. This is particularly so since:
paragraph 4 of General Assenbly resolution 43/173 "urges that every
effort be nade so that the Body of Principles becomes generally known and

respected”;

the first paragraph of the Body of Principles stipulates: "These
principles apply for the protection of all persons ..."

28. The Working Group therefore considers that the Body of Principles, as an
act of agreenent, should be regarded as having been "accepted" within the
neani ng of the paragraph in resolution 1991/42 which | ays down its mandate.

Concl usi on

29. These are the | egal grounds - this being the question posed - which | ed
the Working Group to adopt the term "accepted declaratory instrunent":

for the Body of Principles, on the one hand, in so far as Menber States
are concer ned;

for the International Covenant on Gvil and Political Rights, on the
other, in so far as States which have yet to ratify it are concerned,;

and hence to take it into consideration when determ ning whether a deprivation
of freedomis arbitrary.
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DEL| BERATI ON 03
(Adopted by the Wrking Goup at its fourth session and
amended at its fifth session)

This deliberation was adopted as a result of a letter sent by the Cuban
Covernment to the Working Goup, dealing with the foll owi ng questions:

A The conpetence of the Wrking Group to consider communications relating
to the arbitrariness or otherwi se of deprivation of freedomwhen it is

subsequent to a conviction

The Working Group notes that neither the provisions of
resol ution 1991/42, which established its ternms of reference, nor the
di scussion which led up to its adoption, as reflected in the summary records
(E/CN. 4/ 1991/ SR 25-SR 33), justify the view that such conmunications shoul d be
decl ared i nadmi ssible on the ground that there has been a conviction.

It notes, however, that the resolution, in its paragraph 2, gives the
Wirking Goup the task of investigating cases of detention, not stricto sensu,
in other words as opposed to cases of inprisonnment, but where the detention is
"inposed arbitrarily or otherw se inconsistently with the rel evant
i nternational standards", as referred to in the resolution. It also notes
that the International Covenant on Gvil and Political R ghts uses the
expressions "arrest" and "detention" indiscrimnately in referring to persons
standing trial and to persons who have already been tried. Article 9,
paragraph 3, states that "anyone arrested or detained on a crimnal charge

shall be brought pronptly before a judge ... and shall be entitled to trial
within a reasonable tinme ...", fromwhich it be nust be inferred that a person
"det ai ned" has not been tried. It states further that "It shall not be the

general rule that persons awaiting trial shall be detained in custody".

Final ly (paragraph 4), anyone who is deprived of his liberty by "arrest or
detention" shall be entitled to take proceedi ngs before a court in order that
a decision may be taken on the | awful ness of his detention, which is

i nconpatible with the status of a convicted person. This interpretation is
the sane as that arrived at by the Human Rights Comrittee in its

General Comment 8 adopted at its sixteenth session (1982) (see HRI/GEN 1),
when it states that "paragraph [1 of article 9] is applicable to al
deprivations of liberty, whether in crimnal cases or in other cases such as,
for exanple, mental illness, vagrancy, drug addiction, educational purposes,
immgration control, etc.". The Conmmittee adds that "the inportant guarantee
laid down in paragraph 4, i.e. the right to control by a court of the legality
of the detention, applies to all persons deprived of their liberty by arrest
or detention". The Comm ttee then goes on to discuss the question of
"preventive detention", which in its view should nore logically be called
"preventive arrest"”.

Any other interpretation would have led the Wrking Group to declare
itself inconpetent to consider, for exanple:

- Continuation of deprivation of freedom notw t hstandi ng an amesty or
after expiry of the sentence handed down (cf. category | of the
principles applicable in the consideration of cases subnitted to the
Wor ki ng G oup) ;
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- Cases where the deprivation of freedomis the result of clear
violations of the right to a fair trial of a gravity such that they
confer on it an arbitrary character (cf. category IIl of the
principles applicable in the consideration of cases subnitted to the
Worki ng Group) as asserted in the reports submitted to the Comi ssion
on Human Ri ghts and the General Assenbly by the Ad Hoc Wrki ng G oup
of Experts on Southern Africa, by the Special Committee to Investigate
Israeli Practices Affecting the Human Ri ghts of the Pal estinian Peopl e
and other Arabs of the Occupied Territories and by the
Speci al Rapporteur on the question of human rights in Chile (prior to
1988).

Such an interpretation would respect neither the letter nor the spirit of
t he above-nenti oned resol uti on 1991/ 42.

Recal I ing that the Conmi ssion on Human Rights, in its resolution 1992/ 28,
after expressing its satisfaction to the Wirking Group at the diligence with
which the letter had devised its nmethods of work (para. 1), had thanked the
experts for the rigour with which they had discharged their task (para. 2),
the Worki ng Group decided that there was no necessity to review the provisions
it had adopted relating to its nethods of work.

B. I nprovenent in the quality of the information on the basis of which the
Wirking Group has to take decisions

The Working Group noted a narked i nprovenent in the information subnitted
toit - as regards both accuracy and veracity - after it had taken the
foll owi ng two neasures:

1. As regards the accuracy of the information: the Goup inproved its
net hods by adopting a questionnaire (E/ CN 4/1992/20, annex |1) which enables
the secretariat where necessary, in liaison with the Chairman, to seek from
the source additional information to be placed before the Wrking G oup

2. As regards the veracity or otherw se of what is alleged, the Wrking
Group considered that only the establishrment of an adversarial procedure woul d
be sufficiently effective. It was, noreover, thanks to such a procedure that,

in the case of the conmunications concerni ng Cuba, for exanple, certain

i naccuraci es or errors (non-existent person, confusion of nane, non-existent
pl ace of detention, person not in detention, etc.) came to the attention of
t he Working G oup.

3. Furthernore, the Wrking Goup considers that the adoption of an
adversarial - and not accusatory - procedure is the only option that wll
enable it to satisfy the requirement of objectivity inposed on it by the
Conmi ssion on Human Rights in paragraph 4 of its resolution 1991/42.

C. The 90-day deadline for replies

In adopting this deadline, the Wrking Goup based itself on the
experi ence of other thematic rapporteurs of the Commi ssion on Human Ri ghts
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It will be noted that, under paragraph 10 of the Working G oup's mnethods
of work (E/CN. 4/1992/20, para. 13), if the Government's reply has not been
recei ved by the deadline, the Wrking Goup "my" (and not "nust"), on the
basis of all data conpiled, take a decision. This does not therefore inply
a priori any "presunption as to the veracity of the allegation nade".

D. Criteria for resort to the "urgent action" procedure

Consi dering this procedure to be necessarily exceptional in its principle
and sumary in its methods, the Wirking Goup sought to make it restrictive by
limting resort to it to the following two cases and by attachi ng specific
safeguards to its use (cf. E/CN. 4/1992/20, para. 13, subpara. 11):

- first case: "where there are sufficiently reliable allegations that a
person is being detained arbitrarily and that the continuation of the
detention constitutes a serious danger to that person's health or even
life". Whenever, prima facia, these two conditions are fulfilled,
the Chairnman hinself, or, in his absence, the Vice-Chairnman, may take
t he deci si on.

- second case: "where the detention nay not constitute a danger to a
person's health or life, but where the particular circunmstances of the
situation warrant urgent action". In this case there is a further
saf eguard: the Chairman nust secure the agreenent of two other
nmenbers of the Wrking G oup.

This second, and nore strict, procedure has been applied only once.

DELI BERATI ON 04
(Adopted by the Wrking Goup at its fifth session)

At its fifth session, in connection with the consideration of a nunber of
cases, the Wirking Goup adopted the present deliberation pursuant to
paragraph 23 (d) of its report to the Conmi ssion on Human Rights
(E/ CN. 4/ 1992/ 20), which read as foll ows:

"23. ... (d) Rehabilitation through |abour: the Wrking Goup wll
have to determ ne whet her nmeasures taken nost often in the form of

adm ni strative detention and generally designed to encourage an

i ndi vidual to change or even renounce his opinions, using nethods
resenbling coercion, constitute, by definition, arbitrary detention under
category |1 "

Responding to this question and taking account of the diversity - and
someti nes the absence - of legislation on the natter and of the nodalities of
its inplementation, the Wrking Goup decided to deal with these cases in the
fol |l owi ng nmanner.

I n deci di ng whet her deprivation of freedom acconpani ed by conpul sory
| abour is arbitrary or not, the Wrking Goup, after having ascertai ned
whet her the decision involved was judicial or adnministrative, will consider
the role played by:
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l. The econonic and juridical status of the person deprived of freedom
dependi ng on whether or not he or she is required to perform
conpul sory | abour;

. The exi stence, acconpanying the decision, of adequate safeguards to
ensure that there are no violations of the right to a fair trial of
a gravity such that they confer on the deprivation of freedom an
arbitrary character, within the meaning of category Ill of the
principles applicable in the consideration of cases subnitted to
t he Worki ng G oup;

[, The purpose of the measure, whatever it may be called (reform
rehabilitation, readjustnent, reintegration, reintegration into
society, etc.). In order to determine whether it is in conformty
with the international nornms relating to freedom of opinion and of
expression, consideration will be given to those referred to in
category Il of the applicable principles referred to above and
especially article 18, paragraph 2, of the International Covenant
on Civil and Political Rights, which provides that "No one shall be
subj ect to coercion which would inpair his freedomto have or to
adopt a religion or belief of his choice"

l. Conpul sory | abour

Conpul sory | abour may be the result of either a criminal penalty or an
admi ni strative neasure.

A Criminal penalties

It should be noted first of all that, as far as criminal penalties
i mposed by courts are concerned, alnost all penitentiary systens include a
period of work in the daily schedul e of detainees. This work, which is in
principle optional during pre-trial detention, is alnost always compul sory
followi ng conviction. This formof conpul sory |abour is consistent with the
i nternational norms. Convicted persons usually wi sh to performsuch work, and
one of the difficulties encountered by the authorities, particularly during a
recession, is to find work for themto do.

B. Admini strative neasures

The situation is not the same, however, when the deprivation of freedom
is adm nistrative in character. There probably are bodies |egislation under
whi ch adm nistrative neasures of rehabilitation do not include conpul sory
[ abour or are executed in a manner sinilar to those nentioned above in
connection with the execution of criminal penalties. Usually, however,
conpul sory | abour is of a coercive nature which nakes it possible to exploit
t he detainee's working capacity: central organization of canps into planned
production units with high production nornms inplying [ong hours, rapid working
tenmpos and derisory renuneration - if any paynment is made at all - all of
whi ch are characteristic features of forced | abour
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. The right to a fair trial

It is mainly in assessing the juridical character of administrative
neasures that this subject will assune particul ar inportance.

A Judi ci al neasures

In the case of a criminal penalty that includes a requirement to perform
conpul sory | abour inmposed by the court as puni shnment for an offence, the
arbitrary character or otherwi se of the deprivation of freedom may be assessed
sinply by referring to category Il of the principles applicable in the
consi deration of cases submitted to the Wrking G oup

B. Admi nistrative neasures

Where adm nistrative neasures are concerned, however, the followi ng cases
may call for different solutions:

1. The case where there exists a judicial renmedy. As this case is simlar
to the preceding one (crimnal penalty), it nust be assessed directly by
reference to category IIl. The conclusion will be based mainly on the

saf eqguards provided by the remedy and the effectiveness thereof.

2. The case where there are substitute safeguards such as a specific

adm nistrative instance. 1In this case it will be necessary to consider the
extent to which the safeguards are equival ent by exam ning the follow ng
points: the juridical basis (laws and regul ati ons or the absence thereof, the
consul tative or decision nmaking character of the instance, whether it is
collegial or not, its conposition, whether there is provision for

cross-exam nation, whether there is assistance by counsel, the tine el apsed
bet ween the person's arrest and his appearance before the adm nistrative

i nstance, etc.).

3. Cases of neasures that are of either limted or unlimted duration:

(a) The case where the neasure is of limted duration

Notwi t hstanding the fact that it is of limted duration, the deprivation
of freedom may be arbitrary in character as regards any period which may
precede it, where such prelimnary period is not deducted fromthe term of
deprivation of freedomfinally served.

(b) The case where the neasure is of unlimted duration

Whet her as a result of the law, of jurisprudence or of practice, there
are four situations that are assinilable to detentions of unspecified duration

whi ch, as such, necessarily have a totally or partly arbitrary character

- \Wiere the unspecified duration of the neasure is directly provided for
by | aw,

- Wiere the lifting of the neasure depends on the progress nade, in the
view of the authorities, in the detainee's rehabilitation
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- \Were the nmeasure, although initially limted in duration, nay be
continually reinposed (depending on the circunstances, only the
initial period may not be arbitrary in character);

- \Were the person may continue to be held in detention upon expiry of
the neasure, no longer as a penalty, but in order to use his working
capacity for production purposes. (Here again, only the initia
peri od may, depending on the circunstances of the case, be arbitrary
in character).

Ill. The purpose of the deprivation of freedom fromthe standpoint of
freedom of t hought

VWhere the main purpose of the nmeasure is political and/or cultura
rehabilitation through self-criticism the deprivation of freedomis, by
reason of its very purpose, inherently arbitrary. This is because it violates
in flagrant fashion two fundamental international nornms, nanely two rules laid
down in the International Covenant on Civil and Political Rights:

(a) The Covenant's article 14, paragraph 3, subparagraph (g), which
provi des that no one nay be conpelled to testify against hinmself or to confess
guil t;

(b) And especially its article 18, which provides that:

- Everyone shall have the right to freedom of thought, in other words
to have a belief of his choice, and, as a corollary,

- No one shall be subject to coercion which would inpair his freedom
to have or to adopt a religion or belief of his choice.

Concl usi ons

l. Cases where the deprivation of freedomis not considered to be arbitrary

A Cases of crimnal penalties inposed by a court w thout any serious
violations of the right to a fair trial (cf. category IIl of the principles
applicable in the consideration of cases subnitted to the Wrking G oup),
where conpul sory | abour is nerely one aspect of execution of the penalty of
deprivation of freedom

B. Cases of adm nistrative measures where one or nore effective
judicial (and not nerely hierarchic) renedies are available, that are
exerci sed according to a procedure that does not involve any particularly
serious violations of the right to a fair trial

C. Cases in which, although the adninistrative neasure is not
acconpani ed by any judicial safeguards stricto sensu, alternative safeguards
are avail able, provided that the latter are sufficient to ensure a | evel of
protection conparable to that provided by the principles of the right to a
fair trial.
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1. Cases where the deprivation of freedom nmay be considered arbitrary

A The case of a crininal penalty inposed in a manner that involves
particularly serious violations of the right to a fair trial (category II1).

B. The case of an adninistrative neasure where a judicial renmedy is
avail able resort to which al so involves such violations (category I11).

C The case of an administrative neasure where there are alternative

saf eguards that are clearly of |ess value than those which guarantee the right
to a fair trial (category I11).

D. The case of an adninistrative neasure whose duration is specified,
but not at the time of the decision, the latter offering adequate safeguards.
The initial deprivation of freedommay be arbitrary in character provided that
its duration can be determined and is not deducted fromthe term of
deprivation of freedomfinally served.

I1l. Cases where the neasure of deprivation of freedomis inherently arbitrary

in character
A Case of an adm nistrative neasure of indefinite duration

1. VWere the duration is linked to the progress which, in the view of the
authorities, has been nade in rehabilitation

2. Were, although the nmeasure has been nade of specific duration, it is
continuously renewabl e and, a fortiori, renewed.

3. Where, upon expiry of the nmeasure, the person is kept in detention
whet her for a fixed or for an indefinite period, in order to use his working
capacity for productive ends.

B. The case of a coercive adninistrative neasure whose purpose i s not
only occupational rehabilitation, but mainly political and cultura
rehabilitation through self-criticism

I11. DECISI ONS ADOPTED BY THE WORKI NG GROUP

21. In order to ensure nore harnoni zed drafting of decisions by the various
menbers and to facilitate final editing of the decisions by the secretari at,
the Working Goup adopted at its third session (March 1992) a drafting plan
covering the foll ow ng:

(a) Identification of the person(s) and the Governnent concer ned;

(b) Dat e of sending of the comunication to the Governnent;

(c) Mention of the Governnent's conpliance, or failure to conply, with

the Working G oup's request for a reply to the conmuni cati on within a 90-day
deadl i ne;
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(d) Mention of the fact that the Governnment's reply was transmitted to
the source and that the latter provided (or did not provide) the Goup with
its observation;

(e) Description of the three categories used by the Wrking G oup when
it takes a decision on the cases in question

(f) A statenment by the Woirking Group that it believes itself to be in a
position to take a decision on the case in question

(9) Mention, when appropriate, of action taken on the sane case by
anot her special rapporteur of the Conmi ssion on Human Ri ghts;

(h) Det ai | ed consideration of the facts and circunstances of the case;

(i) The Working Group's deci sion nentioning, when pertinent, the
provi sions of the Universal Declaration of Human Rights and the Internationa
Covenant on Civil and Political R ghts which are deened by the Wbrki ng G oup
not to be respected in the case in question, and the category or categories in
whi ch the case in question falls;

(j) The Working Group's reconmmendation to the Government concerned
(when relevant).

22. At its fourth session, from28 Septenber to 2 Cctober 1992, the

Wor ki ng Group consi dered and adopted 40 deci sions (Decisions Nos. 1-40),
concerning 200 persons in 15 countries. At its fifth session, from2 to

11 Decenber 1992, it considered and adopted 14 deci sions (Decisions

Nos. 41-54), concerning 20 persons in 13 countries. Mst of the decisions are
reproduced in annex |, in their order of adoption by the Wrking Goup, and in
the formsent to the Governnents concerned. (Due to technical reasons, sone
of the decisions adopted during the Woirking Group's fifth session are not
reproduced in the present report, and will be reproduced in its next report to
the Conmission at its fiftieth session. None the |ess, the cases concerned
are taken into account in the statistics contained in annex I11).

Paragraph 3, which is conmmon to all the decisions, is given only in the first
decision. Wth regard to 107 of the cases considered, the Wrking Goup

deci ded that they should be filed since the persons concerned were no | onger
in detention and there were no special circunstances, in the Wrking Goup's
view, warranting the G oup to consider and pronounce on the nature of their
detention. Such cases are listed in annex Il to this report, entitled

"Deci sion on cases of reportedly rel eased detai nees and list of such persons”
Nevert hel ess, decisions involving several persons, including both persons

bel onging to the group of released persons nentioned in annex |l and other
persons, are also fully reproduced in annex |
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V. CGENERAL CONCLUSI ONS AND RECOWVIVENDATI ONS
A. Ceneral conclusions

23. The exam nation of the cases submitted to the Wirki ng Group shows t hat
t he concern of the Comm ssion on Human Ri ghts about cases of arbitrary
detention is justified.

24, It will be renenbered that the Working G oup was established after a

| engt hy debate in the Comm ssion on Hurman Ri ghts and t he Sub- Conmi ssion on
Prevention of Discrimnation and Protection of Mnorities dating back to 1985,
when t he Conmi ssion assigned the Sub-Conmmi ssion the task of |ooking into the
practice of administrative detention. The expert, M. Louis Joinet, was asked
to prepare a "working paper". This was done in 1987 (E/ CN. 4/ Sub. 2/ 1987/ 16)
and the docunent was then expanded in 1990 with governnent replies to a
guestionnaire (E/ CN. 4/ Sub.2/1990/29 and Add. 1).

25. In his report, the Sub-Conm ssion's Rapporteur maintained that the
probl em of administrative detention overlaps with the mandates of other
experts and the working groups such as those on extrajudicial, sunmary or
arbitrary executions, torture, states of enmergency, enforced di sappearances or
detention on grounds of mental illness or nmental problens. He proposed the
appoi nt nent of a special rapporteur or the establishnent of a working group to
study arbitrary or wongful detention. The Sub-Comm ssion agreed and
transmitted the proposal to the Conmission on Human Rights, which opted in
resol ution 1991/42 for the Wrking Group and established its nmandate, after

| ong negoti ati ons.

26. The Working Goup has viewed its task as a contribution to the purpose of
the United Nations - within the purview of its mandate - to pronote and
encourage respect for all human rights and fundanmental freedons, so as to
ensure that they are fully realized, and to remain alert to any violation of
the freedom of the individual, wherever it occurs.

27. Accordingly, guided by the principles of non-selectivity, inmpartiality,
and objectivity and by a refusal to use its mandate for political ends, as
requested by the Commi ssion on Human Rights in resolution 1992/39, it has
recei ved and exanmined in that spirit all cases subnitted by Governnents,

i nt ergovernnental organizations, non-governnental organizations and

i ndi vidual s concerned, their famlies or their representatives, wthout
drawi ng a distinction as to source.

28. The list of countries concerned by the Wrking Goup's decisions night
none the |l ess convey the inpression of a selective approach. This - and the
Wbrking Group regrets the fact - is because the Goup can pronounce only on
cases about which it has received information. It is, therefore, dependent
entirely on its sources.

29. Yet situations of arbitrary deprivation of freedomdo exist in other
countries. Nevertheless, the Goup considers that its nandate does not in the
circunstances allow it to consider situations on its ow initiative. It wll
be seen fromthe summary record that, in the discussion |eading up to the
adoption of resolution 1991/42, the possibility of the Wrking Goup's
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examning situations on its ow initiative was expressly ruled out. For this
reason, the Group's sources are exhaustively enunerated in resolution 1991/42
nanmely Governments, intergovernmental and non-governnental organizations and

i ndi vidual s concerned, their famlies or their representatives.

30. Inits concern to inprove this situation, the Goup hopes that the
sources, nore particularly non-governnental organizations which extend speci al
cooperation to the Goup (cf. para. 11 above), will provide information on a

| arger number of countries.

31. An exam nation of the G oup's decisions, points to certain concl usions.
One is the continual abuse of states of energency, which are a fruitful source
of arbitrary arrests. Wile the nunber of countries to have declared a state
of energency has fallen (27 were still under a state of energency in

Novermber 1992, according to the report by M. Leandro Despouy, the

Speci al Rapporteur on states of energency (E/ CN. 4/ Sub.?2/1992/23/Rev.1)), it is
nevert hel ess alarmng to see the use nmade of this instrument, which is

i ntended only for genuine enmergency situations entailing a risk to the life of
the nation, and not for overconming nere political situations, even if they do
i nvol ve an element of violence. |In this regard, the Goup finds it
regrettable that Ms. Aung San Suu Kyi, the Nobel Peace Prize winner, is stil
being held in the Union of Myannar.

32. Anot her nmatter of concern is the misuse of criminal charges for acts or
om ssions that are described inadequately, if at all, as offences. Wen
article 10 of the Universal Declaration of Human Rights and article 15 of the
International Covenant on Civil and Political R ghts prohibit a sentence for
"any act or omnission which did not constitute a crimnal offence, under
national or international law, at the tinme when it was comitted", national or
international law are also required to define the act or omission, and this
can only be done with a proper description of the particular kind of conduct.
Mere references to "treason" (nentioned by one country); "eneny propaganda",
"propaganda agai nst the Republic" or "subversive propaganda” (three
countries); "offences against public order", "State security offences" (two
countries); "organizing of activities against the State" (one country);
"terrorismt and others do not neet the requirenents of proper characterization
of offences, which is the key to any nodern penal system The Wbrki ng G oup

| earned of accusations of "terrorism in two countries, affecting

approxi mately 20 people, yet the detai nees were not accused of any act of

vi ol ence.

33. Sonet hi ng el se that has struck the Working Goup is the excessive renewal
of detention, without the accused person being convicted. Al the cases in
"categories | and Il1" of its principles for the consideration of cases revea

this failure, as do many of the cases in category II

34. Anot her concern is the abuse in establishing special courts, but above
all energency courts, under various nanmes, such as the "Revolutionary Court”
(one country), "Mlitary Court" (three countries), "People' s Court" (two
countries) or Supreme Court of State Security (one country). Admittedly,
courts of this kind do not seemto be strictly inconsistent with internationa
rul es. However, experience unfortunately proves (and the exanple of many
cases submtted to the G oup shows) that in nany States they are being used
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nore and nore, or even being established for the purpose, to try dissidents
and opponents who are then denied any guarantee to the right to be heard by an
i ndependent and inpartial tribunal. The Wrking Goup therefore shares the
Conmi ssion's concern, reflected in resolution 1992/31, about respect for the
protection of all persons in the administration of justice, and it considers
that the human right to be heard by an i ndependent and inpartial tribunal is
the very essence of the human right to justice.

35. The Working Group notes that about 90 per cent of the cases received
(including cases filed because the persons had been rel eased) relate to

al l egations that the cause of detention was exercise of the rights of freedom
of opinion and expression; normally, in 20 per cent of the cases the reasons
for deprivation of freedom al so included exercise of the right of assenbly,
and, in 15 per cent, exercise of the right to freedomof politica
association. Al this shows that the freedom of the individual is respected
in many countries only if the individual does not make use of his freedom of
consci ence.

36. Accordi ngly, the Conmission on Human Rights was justified in expressing
its concern in resolution 1992/22 about "the extensive occurrence in nany
parts of the world of detention of ... persons who exercise the right to
freedom of opinion and expression” and their "intrinsically |inked" rights,
such as "freedom of thought, conscience and religion, of peaceful assenbly and
freedom of associ ation".

37. Furthernore, the Wrking Goup regrets that no nore than (approxi mately)
50 per cent of Governments responded to the Group's requests. This attitude
fails to bear in mind the statement by the Commi ssion on Human Rights in

resol ution 1992/41 that it encourages "Governnments to respond expeditiously to
requests for information made to them through the procedures, so that the
thematic special rapporteurs”, and the Wrking Goup on Arbitrary Detention
"may carry out their mandates effectively".

38. The Working G oup notes that the lack of sufficient information could
al so be attributed initially to non-governnental organizations; in recent
cases, nore conprehensive informati on has been suppli ed.

39. As to its future work, the Wrrking Group laid down the follow ng
guidelines, in the light of the results of its first two years of work.

40. The first year, with a viewto devising its nethods of work on the basis
of concrete situations, rather than with the ai mof taking decisions, the
Group engaged largely in an analysis of cases and in testing the introduction
of an adversarial procedure. At its forty-eighth session, the Conm ssion on
Human Ri ghts expressed its satisfaction to the Wirking Group at the diligence
with which the Group had devised its nethods of work, took note of the Goup's
report and thanked the experts for the rigour with which they had di scharged
their task.

41. The second year, reported on in this docunent, has been taken up with the
first decisions (see annex Ill1). A draft for finalization has been worked
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out. At the sane tine, the Goup has taken a position, in the form of
del i berations, on a nunber of questions of general principle, so as to avoid
any differences of legal interpretation within the G oup

42. In the third year, consideration should be given to the foll ow ng:

(a) Better control over the flow and range of cases subnmitted for a
decision, as well as an exam nation of the general trend in the use of
arbitrary detention;

(b) | mproved net hods of work by means of continued cooperation wth
Covernnments, so as to ensure followup to the recommendati ons nade in the
G oup' s deci si ons;

(c) The possibility of carrying out the first mssion in situ, adopting
criteria whereby human rights pronotion (taking stock of current progress,
encouragi ng i nprovenents, bringing practice nore into line with the rules,
trai ning needs, and so on) is given at |east as nuch prom nence as protection
of human rights, so as to foster an effective spirit of cooperation between
the country concerned and the Wrking G oup.

B. Recommendati ons

43. Froma scrutiny of its nandate, the debate at the forty-ei ghth session of
t he Conmi ssion on Human Rights, the cases submitted for its consideration and
the general and particul ar observations of Governnments, as well as the
foregoi ng concl usi ons, the Wrking Goup can suggest that the Comi ssion
shoul d propose the following to Governnents and to sources:

(a) If the Wrking Goup is to carry out its task efficiently, it is
i mportant for the information with which it is supplied to be tinely and
conprehensive, setting out all the factors that are inportant for a proper
decision. The information should cover both |egislative aspects
(constitutional and |l egal provisions, regulations and jurisprudence) and the

acts which are alleged to warrant the detention of the person concerned. It
is vital to say precisely which authority ordered the detention, along with
the court - if any - that is trying the case;

(b) CGovernment s shoul d make serious efforts to bring their laws into
l[ine with the principles of international human rights instrunents, nore
particularly in the follow ng respects:

(i) A constitutional declaration of a state of energency, so that
the latter is not used continuously but in a genuine
enmer gency, involves nmeasures that are conmensurate with the

ci rcunst ances and actually does jeopardize the "life of the
nation";
(ii) The elimnation of offences descri bed vaguely or enconpassing

i ndeterm nate situations. Abuse of charges for such of fences
| eaves an uncertain borderline between what is |awful and
what is unlawful, and is a constant source of violations;
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(iii) The exi stence of special or emergency courts to try
di ssi dents and opponents. The very existence of such courts
points to distrust of the regular judges, who afford the best
guarantee - al beit not always adequate - of inpartiality and
i ndependence;

(c) The Group al so specially recommends strengthening the institution
of habeas corpus. A scrutiny of all the cases filed because the person was
rel eased before a decision was taken shows that in only one instance (Mxico)
was a person released as a result of a court decision responding to a wit of
habeas corpus. This has been a matter of serious concern to the
Sub- Conmi ssion on Prevention of Discrimnation and Protection of Mnorities
and the Conm ssion on Human Rights, and the Working G oup specifically
exam ni ng the question of arbitrary detention can do no | ess than endorse
t heir proposals;

(d) The Working Group, wishing to follow up cases in which it has
requested a Governnent to take the necessary neasures to rectify a case of
arbitrary detention, proposes that the Conmi ssion on Human Ri ghts shoul d
recommend to the Governnent that it report those neasures to the Wrking G oup
within a period of four nonths follow ng notification of the deci sion;

(e) At the close of the second year of its mandate, the Wrking Goup
notes that, while the secretariat has - with sone difficulty - been able to
cope with the tasks assigned to it, the reason lies in the secretariat's
conpet ence and efficiency, and also the fact that the Goup had not got fully
intoits stride. At its fifth session, the G oup gained the clear inpression
that, in view of the increasing nunber of individual cases subnmitted to it and
t he adversarial nature of the procedure it has adopted to investigate those
cases, a procedure which anmong other things | eads to vol uni nous
correspondence, both with Governnments and with sources, the Goup mght no
longer be in a position to fulfil its task. It would then be faced with the
followi ng choice: file cases which deserve consideration, sinply because it
is unable to exam ne them and this would be detrinmental to the victins; or
obtain the allocation of appropriate human and material resources as soon as
possi bl e.
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Annex |
DECI SI ONS ADCOPTED BY THE WORKI NG GROUP
DECI SION No. 1/1992 (1 SLAM C REPUBLI C OF | RAN)

Communi cation addressed to the Governnment of the Islanic Republic
of Iran on 14 Cctober 1991

Concerning: Ai Ardalan, Mhamed Tavassoli Hojati,
Hashem Sabbaghi an, Mezaneddi n Mohaved, Abdol Fazl Mr Shanms Shahshahani
Dr. Habi dol | ah Davaran, Abdol adi Bazargan, Khosrow Mansouri an
Akbar Zani nehbaf on the one hand and the Islanic Republic of Iran on
t he ot her.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (see report of the Wrking G oup E/ CN 4/1992/ 20,

chapter Il1), and in order to carry out its task with discretion, objectivity
and i ndependence, forwarded to the Governnment concerned the communi cation
received by it and found to be adnissible, in respect of allegations of
arbitrary detention reported to have occurred.

2. The Working Group notes with concern that to date no infornmati on has been
forwarded by the Government concerned in respect of the cases in question

Wth the expiration of nore than ninety (90) days fromthe transnmittal of the
letter by the Wirking Group, it is left with no option but to proceed to

render its decision in respect of each of the cases of alleged arbitrary
detention brought to its know edge.

3. Wth a view to taking a decision the Wirking Group considers if the cases
in question fall into one or nore of the follow ng three categories:

l. Cases in which the deprivation of freedomis arbitrary, as it
mani festly cannot be linked to any | egal basis (such as continued
detention beyond the execution of the sentence or despite an
amesty act, etc.); or

. Cases of deprivation of freedomwhen the facts giving rise to the
prosecution or conviction concern the exercise of the rights and
freedons protected by articles 7, 13, 14, 18, 19, 20 and 21 of the
Uni versal Declaration of Human Rights and articles 12, 18, 19, 21
22, 25, 26 and 27 of the International Covenant on Civil and
Political Rights; or

I, Cases in which non-observance of all or part of the internationa
provisions relating to the right to a fair trial is such that it
confers on the deprivation of freedom of whatever kind, an
arbitrary character.

4, In the light of the allegations nade, the Wrking G oup woul d have
wel coned the cooperation of the Government of the Islamic Republic of Iran.
In the absence of any information fromthe Governnent, the Working G oup
believes that it is in a position to take a decision on the facts and
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ci rcunst ances of the case, especially since the facts and all egati ons
contained in the conmuni cati on have not been chal |l enged by the CGovernment.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representati ve of the Conmission on Human Rights, M. Reynal do Galindo Pohl,
pursuant to Conm ssion resolution 1991/82 (E/ CN. 4/1992/34).

6. It is clear fromthe facts as reported that Ai Ardal an, Mhanmred
Tavassol i Hojati, Hashem Sabbaghi an, Mezaneddi n Mbhaved, Abdol Fazl Mr

Shans Shahshahani, Dr. Habi dol | ah Davaran, Abdol adi Bazargan, Khosrow
Mansouri an and Akbar Zani nehbaf were subjected to arrest for approxi nately one
year without charge or trial in connection with an open letter addressed to
Presi dent Rafsanjani criticizing the Governnment of lran as alleged. It is
further clear that the subsequent trial and the sentences pronounced were the
result of opinions expressed by themand for having criticized the Governnent.
There is no material on record to | ead the Wirking G oup to draw an inference
that the expression of their opinions endangered in any way national security
or public order. Their arrest and continued detention is in clear violation
of article 19 of the Universal Declaration of Human Rights and article 19 of
the International Covenant on Gvil and Political R ghts. The Wrking G oup
notes that the Islamc Republic of Iran is a party to the International
Covenant on Civil and Political Rights.

7. Al'i Ardal an, Mohammed Tavassoli Hojati, Hashem Sabbaghi an,

Mezarmeddi n Mohaved, Abdol Fazl Mr Shanms Shahshahani, Dr. Habi dol | ah Davaran,
Abdol adi Bazargan, Khosrow Mansouri an and Akbar Zani nehbaf, to the extent that
they were held for approximately one year without charge or trial and were
deni ed access to defence counsel, were deprived of the basic guarantees to
which they were entitled under articles 9, 10 and 11 of the Universal

Decl arati on of Human Rights and articles 9 and 14 of the International
Covenant on Civil and Political Rights.

8. The facts as alleged also indicate that the proceedi ngs before a

Revol uti onary Court were not in the nature of public hearings and as such were
in violation of article 10 of the Universal Declaration of Hunman R ghts and
article 14 of the International Covenant on Civil and Political Rights.

9. The facts as alleged further lead to the conclusion that the prison
sentences received by Ali Ardal an, Mohammed Tavassoli Hojati, Hashem
Sabbaghi an, Mezameddi n Mohaved, Abdol Fazl Mr Shanms Shahshahani,

Dr. Habi dol | ah Davaran, Abdol adi Bazargan, Khosrow Mansourian and

Akbar Zani nehbaf did not take into account the period of approxi nately one
year during which they were detained without charge or trial. The Wrking
Goup finds this to be arbitrary in accordance with category IIl of the
principles applicable in the consideration of cases subnitted to the Wrking
G oup.

10. The Working Goup al so takes note of paragraphs 262 and 438 and page 104
(in annex V, entitled "CGovernnment information relating to the list of
prisoners handed to the Iranian authorities on 8 Decenber 1991 in Tehran) of
the report by the Special Representative of the Comm ssion on Human Ri ghts.
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11. In the light of the above the Wrking G oup decides:

The detention of Ali Ardal an, Mbhanmed Tavassoli Hojati,
Hashem Sabbaghi an, Mezaneddi n Mohaved, Abdol Fazl Mr Shans Shahshahani,
Dr. Habi dol | ah Davaran, Abdol adi Bazargan, Khosrow Mansourian and
Akbar Zani nehbaf is declared to be arbitrary, being in contravention of
articles 9, 10, 11 and 19 of the Universal Declaration of Human Ri ghts
and articles 9, 14 and 19 of the International Covenant on Civil and

Political Rights and falling within category 11l of the principles
applicable in the consideration of the cases submitted to the Wrking
G oup.

12. Consequent upon the decision of the Wirking Group declaring the
detention of Ai Ardal an, Mbhammed Tavassoli Hojati, Hashem Sabbaghi an
Mezaneddi n Mbhaved, Abdol Fazl Mr Shanms Shahshahani, Dr. Habidol | ah Davaran,
Abdol adi Bazargan, Khosrow Mansourian and Akbar Zani nehbaf to be arbitrary,
the Working Group requests the Government of the Islamc Republic of Iran to
take the necessary steps to renedy the situation in order to bring it into
conformity with the norns and principles incorporated in the Universa

Decl arati on of Human Rights and in the International Covenant on Civil and
Political R ghts.

DECI SI ON No. 2/1992 (LAO PECPLE S DEMOCRATI C REPUBLI C)

Communi cati on addressed to the Governnment of the Lao People's
Denocratic Republic on 14 Cctober 1991

Concerning: Latsam Khanmphoui and Thongsouk Saysangkhi on the one
hand and the Lao People's Denocratic Republic on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (see E/CN 4/1992/20, chapter Il1), and in order to carry
out its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the comuni cation received by it and found to be

admi ssible, in respect of allegations of arbitrary detention reported to have
occurred.

2. The Working Group notes with concern that to date no informati on has been
forwarded by the Government concerned in respect of the cases in question

Wth the expiration of nmore than ninety (90) days fromthe transnmittal of the
letter by the Wirking Group, it is left with no option but to proceed to

render its decision in respect of each of the cases of alleged arbitrary
detention brought to its know edge.

3. (Sane as in Decision No. 1/1992.)
4. In the light of the allegations made, the Wrking G oup woul d have
wel coned the cooperation of the Lao Governnent. In the absence of any

i nformati on fromthe Government, the Wrking Goup believes that it isin a
position to take a decision on the facts and circunstances of the case,
especially since the facts and all egati ons contained i n the comuni cati on have
not been chal | enged by the Governnent.



E/ CN. 4/ 1993/ 24
page 30

5. It is alleged in the comunication fromthe source that

Lat sami Khanphoui, former Deputy Mnister of Agriculture and Forestry, and
Thongsouk Saysangkhi were arrested on 8 Cctober 1990 after having witten
and circulated in Vientiane and el sewhere letters addressed to the | eaders of
the Lao People's Denocratic Republic, in which they criticized the country's
econoni ¢ and soci al system

6. In his letters dated 9 and 12 January 1990 (circulated in June 1990),
addressed to Kaysone Phonvi han, President of the Lao People's Denocratic
Republi ¢ and head of the ruling party, the Lao People's Revolutionary Party,
Lat sam Khanphoui denounced the anarchy, corruption and laxity prevailing in
the country and the fact that nany people were in prison or had been conpell ed
to flee the country for having chall enged the President's erroneous assessnent
of the situation. He also criticized the President for having distorted the

i deal s of Marxi sm Leninismand for having introduced a system of economic
exploitation in conjunction with political authoritarianism

7. In his letter dated 26 August 1990, Thongsouk Saysangkhi for his part
submtted his resignation fromthe post of Deputy Mnister of Science and
Technol ogy and from his nenbership of the Lao People's Revolutionary Party to
Presi dent Kaysone Phonvi han. He expl ained his resignation by his opposition
to an "antiquated regine that restricts the people's freedons and denocracy"
and to the "dictatorial power of cliques revolving around personalities". In
addition, he demanded the holding of free elections, the practical enjoynent
of the people's freedons and of denpcracy and the establishnent of denocratic
institutions, opposed to the preservation of a feudal communi st system In
addition, he expressed his conviction that the history of manki nd had
denonstrated the incapacity of the single-party system based solely on
coercion, to provide people with prosperity and happi ness.

8. According to the source, Latsanm Khanphoui and Thongsouk Saysangkhi have
been detai ned wi thout charge since their arrest and have not been brought
before a court.

9. On 3 Novenber 1990, the official nedia announced that Latsanm Khanphoui
and Thongsouk Saysangkhi were to be questioned and tried under article 51 of
the Crimnal Code, which prohibits treason. According to other sources, they
were accused by the authorities of having violated articles 51 and 59 of the
sanme Code, which prohibit "insurrection" and "propaganda agai nst the Lao

Peopl e's Denpcratic Republic". Moreover, the source reports that it has

recei ved information indicating that on several occasions the victinms asked to
be allowed to chall enge the | awmful ness of their detention before a court, but
their request was always rejected, as was their right to a defence. Thus,

t hey have been unable to obtain access to a | awer, although they have been
inforned that three Lao and four foreign |l awers have been appointed on their
behal f, al though they have been unable to neet them and the | awers have not
been given access to the case docunents in order to prepare the defence. This
was contrary to the provisions of the Lao Code of Crimnal Procedure itself,
article 18 of which stipulates that any suspect, whether or not charges have
been brought against him nmay choose a | awer to defend his case and to

exam ne the trial docunents once the investigation and exam nati on proceedi ngs
have been conpl et ed.
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10. Lat sani Khanphoui and Thongsouk Saysangkhi are reportedly in "tenporary
detention" under article 50 of the Code of Criminal Procedure in Xam Khe
prison in Vientiane, the country's main prison, where they are being held in
conplete isolation and are being denied the nedical care their state of health
requires.

11. It is clear fromthe facts as reported that Latsam Khanphoui and
Thongsouk Saysangkhi have now been held in detention for over 17 nonths,

wi t hout bei ng charged or brought to trial, for having sent letters to the
authorities of the Lao People's Denocratic Republic in which they severely
criticized their country's CGovernnent and denanded an end to the single-party
system It would appear that their arrest in October 1990 and subsequent
detention are due solely to the fact that they have freely exercised their
right to express their opinions, a right which is guaranteed by article 19 of
t he Universal Declaration of Human Rights and by article 19 of the

I nternational Covenant on Civil and Political Rights. There is no record
that, in doing so, they used violence or in any way threatened nationa
security or public order. Nor is there any allegation that they have nade any
defamatory or insulting remarks about their country's authorities.

12. It should be added that, as well as having been held in detention since
Cct ober 1990 wit hout charge or trial, they have never been allowed access to a
| awyer, they have never been able to challenge the | awful ness of their
detention before a court and they are held in conplete isolation in prison as
wel |l as being unable to receive the nmedical care their state of health
requires.

13. In the light of the above, the Wrking Goup decides:

The detention of Latsam Khanphoui and Thongsouk Saysangkhi is
declared to be arbitrary, being in contravention of articles 9, 10, 11
and 19 of the Universal Declaration of Human Rights and articles 9, 14
and 19 of the International Covenant on Civil and Political Ri ghts and
falling within categories Il and 11l of the principles applicable in the
consi deration of the cases submitted to the Wbrking G oup

14. Consequent upon the decision of the Wrking Group declaring the detention
of Latsam Khanphoui and Thongsouk Saysangkhi to be arbitrary, the Wrking

G oup requests the Governnent of the Lao People's Denocratic Republic to take
the necessary steps to renmedy the situation in order to bring it into
conformity with the norns and principles incorporated in the Universa

Decl arati on of Human Rights and in the International Covenant on Cvil and
Political R ghts.
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DECI SI ON No. 3/1992 (LIBYAN ARAB JAMAHI RI YA)

Communi cati on addressed to the Governnment of the Libyan Arab
Jamahiriya on 14 Cctober 1991

Concerning: A -Ajili Mihammad Abdul Rahman al - Azhari, Ali Mihanmmad
al -Akranmi, Ai Muihammuad al-Qajiji, Salih Orar al-Qasbi, Mihanmad al - Sadi q
al - Tarhouni , Ahnmad Abd al -Qadir al-Thulthi, Yusuf Hassan al - Huwayl ,
Naj m al - Di n Muhammad al - Naquzi and Shei kh Yusuf Miuhanmad Hussein on the
one hand and the Libyan Arab Janahiriya on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (see E/CN 4/1992/20, chapter Il1), and in order to carry
out its task with discretion, objectivity and i ndependence, forwarded to the
Gover nnent concerned the above-nentioned conmunication received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with concern that to date no informati on has been
forwarded by the Government concerned in respect of the cases in question

Wth the expiration of nore than ninety (90) days fromthe transnmittal of the
letter by the Wirking Group, it is left with no option but to proceed to

render its decision in respect of each of the cases of alleged arbitrary
detention brought to its know edge.

3. (Sane as in Decision No. 1/1992.)
4. In the light of the allegations made, the Wrking G oup woul d have
wel coned the cooperation of the Governnent of the Libyan Arab Jamshiriya. In

t he absence of any information fromthe Governnent, the Wrking G oup believes
that it is in a position to take a decision on the facts and circunstances of
the case, especially since the facts and all egati ons contained in the

communi cati on have not been chall enged by the CGovernnent.

5. In the conmunication transmitted to the Government the foll ow ng
al | egati ons were nade:

(a) A -"Aili Mihammad Abdul Rahman al - Azhari, Ali Mihanmad al - Akrami
Ali Mihanmad al-Qajiji, Salih QOmar al-Qasbi and Muhamad al - Sadi g al - Tar houn
were arrested in April 1973 and charged with nenbership in an illega

organi zation, the Islam c Liberation Party, under articles 1, 2 and 3 of

Law 71 of 1972, and with carrying out activities hostile to the authorities
as set forth in articles 2 and 3 of the Revol utionary Conmand Council deci sion
of 11 Decenber 1969. The five faced |l engthy |egal proceedings, including

in canera trial before the People's Court, which sentenced themin

February 1977 to between 5 and 15 years' inprisonnent. Reportedly, the

Peopl e's Court had special powers to followits own procedures w thout
abiding by the Crimnal Procedure Code or Penal Code. It is alleged that the
procedures of the People's Court fall short of international standards. The
defendants had no right to appeal to a higher court, but judgenents of the
Peopl e's Court were subject to review by the Revol uti onary Conmand Counci

whi ch increased all sentences to life inprisonment. Al five prisoners are
believed to be held in Abu SalimPrison in Tripoli
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(b) Ahmad ' Abd al -Qadir al-Thulthi, born in 1955 in Benghazi
enpl oyee of the African Airlines Conpany with duty station at London Heat hr ow
Airport, was arrested in April 1986 when he went back to Libya on a visit.
Yusuf Hassan al - Huwayl, born in 1957, and Najm al -Di n Muhamad al - Naquzi, born
in 1956 or 1957, former enpl oyee of al-Bariga O Conpany, were arrested in
simlar circumstances within a few nonths of each other. Al three are
reported to be still detained at Abu SalimPrison in Tripoli. They were
denied famly visits until March 1988. Apparently, Ahnmad 'Abd al-Qadir
al -Thulthi was again denied family visits fromthe begi nning of 1989 unti
June 1991. The exact charges agai nst themare not known to the source, but
they are said to include nenbership of an illegal organization, sabotage and
possessi on of weapons. They were brought before a Revolutionary Court in
February 1987 which is not known to have followed any publicly known | aws.
The trial was apparently postponed and resuned a nunber of times but has not
concl uded;

(c) Shei kh Yusuf Muhamrad Hussein, an | mam of al-Sharquiya Mosque at
al-Fatih University, was arrested on 10 January 1989 in the residence halls of
al-Fatih University in Tripoli by three plain-clothes security men in a car
Bef ore he was driven away, he was apparently questioned about his religious
beliefs. The exact reasons for his arrest are not known, but it is suggested
that it may be because of his Islamic religious views or his connection with
the Ogaden National Liberation Front (ONLF). Hi s whereabouts are not known.
It is alleged that Shei kh Yusuf Mihammad Hussein is only one of 392 politica
prisoners who were detained between January 1980 and April 1990, nost of them
because they were suspected of being active political opponents of the
authorities or supporters of the opposition, particularly religious groups.

6. In the light of the above the Wrking G oup decides:

The detention of Al-Ajili Mihanmad Abdul Rahman al - Azhari ,
Al'i Muhamad al - Akrami, Ali Mihamad al-Qajiji, Salih Omar al-Qasbi
Muhamad al - Sadi g al Tarhouni, Ahrmad Abd al - Qadir al - Thul t hi
Yusuf Hassan al - Huwayl, Najm al -Di n Muhamrad al - Naquzi and Shei kh Yusuf
Muhanmad Hussein is declared to be arbitrary, being in contravention of
articles 9, 10, and 11 of the Universal Declaration of Human Ri ghts and
articles 9 and 14 of the International Covenant on Cvil and Politica
Ri ghts to which the Libyan Arab Jamahiriya is a party, and falling within
category Il of the principles applicable in the consideration of the
cases subnitted to the Wirking G oup. As regards A -Ajili Mihamad
Abdul Rahman al - Azhari, Ali Mihammad al - Akrami, Al'i Mihamad al-Qajiji,
Salih Orar al -Qasbhi and Muhammad al - Sadi g al - Tar houni, the Wirking G oup
considers that their detention is also in contravention of articles 19
and 20 of the Universal Declaration of Human Rights and articles 19 and
21 of the International Covenant on Civil and Political Ri ghts, and
falling within category Il of the principles applicable in the
consi deration of the cases submitted to the Wb rking G oup

7. Consequent upon its decision declaring the detention of Al -Ajili Mihamrad
Abdul Rahman al - Azhari, Ali Mihammad al - Akrami, Al'i Mihamad al-Qajiji,

Salih Orar al -Qasbi, Mihamrad al - Sadi g al Tar houni, Ahmad Abd al - Qadir

al - Thul t hi, Yusuf Hassan al -Huwayl, Najm al-D n Mihanmad al - Naquzi and

Shei kh Yusuf Muhammad Hussein to be arbitrary, the Wrking Goup requests the
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CGovernnment of the Libyan Arab Jamahiriya to take the necessary steps to remnedy
the situation in order to bring it into conformity with the norns and
principles incorporated in the Universal Declaration of Hunman Rights and in
the International Covenant on Gvil and Political Rights.

DECI SI ON No. 4/1992 ( MALAW ) *

Communi cati on addressed to the Governnent of Ml awi on
14 Cctober 1991.

Concerning: Goodluck Mango, Ms. Sikwese and Martin Machi pi sa
Munt hali on the one hand, and Mal awi on the ot her

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter 11) and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with concern that to date no infornmati on has been
forwarded by the Government concerned in respect of the cases in question

Wth the expiration of nore than ninety (90) days fromthe transnmittal of the
letter by the Wirking Group, it is left with no option but to proceed to

render its decision in respect of each of the cases of alleged arbitrary
detention brought to its know edge.

3. (Sane as in Decision No. 1/1992.)
4. In the light of the allegations made, the Wrking G oup woul d have
wel coned t he cooperation of the Government of Malawi. |In the absence of any

i nformati on fromthe Government, the Wrking Goup believes that it isin a

* By letter dated 12 Novenber 1992 the Pernanent Representative of
Malawi to the United Nations addressed a letter to the Chairman- Rapporteur of
the Working Group on Arbitrary Detention, in response to the above Deci sion
By that letter the Government of Malawi infornmed the Wrking Goup as foll ows:

1. Martin Machi pi sa Munthali was rel eased on 11 June 1992 together with
seven ot her persons.

2. Dan Mhango was rel eased on 11 June 1992, but it was not yet clear whether
this was the person referred to in the Decision as Goodl uck Miango.

3. As regards Ms. Sikwese, no trace of that name was found in the
records held at the Permanent M ssion of Malawi in New York, and the

Per manent Representative sought information fromhis capital on whether or
not Ms. Sikwese was in fact ever detained.
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position to take a decision on the facts and circunstances of the case,
especially since the facts and all egati ons contained in the comruni cation
have not been chal |l enged by the Governnent.

5. In the case of Goodl uck Mhango and Ms. Sikwese, the facts suggest that
both were detai ned not on account of any opinions that they m ght have hel d.
Goodl uck Mhango was apparently detai ned on account of his journalist brother's
article published in a foreign nagazine, critical of the policies of the

Mal awi Governnent. Simlarly, M. Sikwese was al so detai ned on account of her
famly relationship with Fred Si kwese, her brother. She apparently alleged
that the authorities were responsible for her brother's death. The case of
Martin Machi pisa Munthali stands on a different footing. Despite conpletion
of his sentence in 1975, he has remmined in detention wi thout charge or trial
ever since.

6. In the light of the above, the W rking Goup decides:

The detention of Goodl uck Mango and Ms. Si kwese and the continued
detention of Martin Machi pisa Munthali cannot be justified on any |egal
basis. It is declared to be arbitrary, being in contravention of
article 9 of the Universal Declaration of Human Rights and article 9 of
the International Covenant on Gvil and Political Rights and falling
within category | of the principles applicable in the consideration of
the cases subnitted to the Working G oup.

7. Consequent upon the decision of the Wrking Group declaring the detention
of Goodl uck Miango, Ms. Sikwese and Martin Mchipisa Munthali to be arbitrary,
the Working Group requests the Governnent of Malawi to take the necessary
steps to remedy the situation in order to bring it into conformty with the
laws and principles incorporated in the Universal Declaration of Human Rights
and in the International Covenant on Cvil and Political Rights.

DECI SI ON No. 5/1992 ( SUDAN) *

Conmmmuni cati on addressed to the Governnent of the Sudan on
6 December 1991.

Concerning: Yousif Hussein Mhamred (or Ahned), Siddig Yousif
| brahim Mukhtar Abdal |l ah, Abu Bakr El Amin, Sid Ahned El Hussein and
Gassi m Mohamred Salih on the one hand and the Sudan on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out

* By note dated 7 Decenber 1992, addressed to the Centre for
Human Ri ghts, the Pernmanent M ssion of the Republic of the Sudan to the
United Nations O fice at Geneva inforned the Wrrking G oup that "with regard
to Decision No. 5/1992, M. Youssif Hussein |brahimhas been rel eased pursuant
to Presidential Decree No. 335/92".
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its task with discretion, objectivity and i ndependence, forwarded to the
Gover nnent concerned the above-nentioned conmunication received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Wrking G oup

3. (Sane as in Decision No. 1/1992.)

4. In the light of the allegations made, the Wb rking G oup wel comes the
cooperation of the Government of the Sudan. The Working G oup believes that
it isin a position to take a decision on the facts and circunstances of the
case, in the context of the allegations made and the response of the
Governnent thereto.

5. It was alleged in the comunication that was transnmitted to the
Gover nnent that:

(a) the foll owi ng four Sudanese citizens were held for nore than a year
wi t hout charge or trial and are said to be still in detention: Yousif Hussein
Mohamed (or Ahned), a geol ogi st and | eading functionary of the Conmuni st
Party, arrested in 1989; Siddig Yousif Ibrahim engineer, arrested in
January 1990; Mikhtar Abdallah, textile worker, trade union | eader and
activist, arrested in July 1990; Abu Bakr El Amin, journalist, arrested in
Novenber 1990;

(b) Sid Ahmed El Hussein, Deputy General Secretary of the Denocratic
Uni oni st Party and former Deputy Prine Mnister, arrested in Septenber 1990,
apparently for being involved in an alleged coup d'état, and Gassi m Mohamred
Salih, advocate, arrested in July 1990 and still detained at Security
Headquarters. Reportedly, no charges have been brought agai nst them

6. Inits reply to that comunication, dated 24 January 1992, the CGovernnent
affirmed that Yousif Hussein Ahned, Siddig Yousif Ibrahim Mkhtar Abdall ah
and Abu Bakr El Amin were all awaiting trial follow ng charges against themin
t he Khartoum Police Departnent, and that Sid Ahnmed El Hussein and Gassim
Mohamed Salih were released imediately followi ng the conpletion of their

i nvestigations.

7. In conformity with its methods of work, the Working Goup transmtted
the information supplied by the Governnent to the source from which the
conmuni cati on was received, with a request for coments or additiona

i nformati on. The source clained the follow ng: Yousif Hussein Mohamred

El Amin, Mikhtar Abdallah and Abu Bakr El Ami n have been held for periods
ranging from 18 nonths to two years; they were arrested in Novenber 1989
(except for Yousif Hussein Mhammed El Anm n, whose date of arrest was reported
as 13 Decenber 1989); all of themwere arrested without judicial warrants by
the security forces and they have never been charged during their |ong
detention. The four detainees (the three above-nentioned and Siddig Yousif

| brahim were subjected to torture in private detention centres, the so-called
ghost houses, for several weeks before being transferred to the regul ar
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Kober prison in Khartoum North; Abu Bakr El-Amin was released in
February 1992. The source also confirmed that Sid Ahnmed El Hussein and
Gassi m Mohamed Sal i h had been rel eased.

8. As regards the cases of Sid Ahmed EI Hussein and Gassi m Mohamed Salih
the Working Group took note with appreciation of the information provided to
it by the Governnent of the Sudan, and confirmed by the source, that these
persons were rel eased. The Wrking Goup al so took note of the information
provided to it by the source regarding the rel ease of Abu Bakr El Amin. None
the less, in view of the special circunstances of the cases as described above
and in keeping with paragraph 14 (a) of its nethods of work, which provides:
"I'f the person has been rel eased, for whatever reason, since the Wrking G oup
took up the case, the case is filed; nevertheless, the Wrking G oup reserves
the right to decide, on a case-by-case basis, whether or not the deprivation
of liberty was arbitrary, notw thstanding the rel ease of the persons
concerned."” The Wbrking G oup therefore considers that it nmay take a deci sion
on whet her or not the deprivation of liberty of Abu Bakr El Amn, Sid Ahned El
Hussei n and Gassi m Mohamed Salih was arbitrary.

9. The Working Group considers the reply provided by the Sudanese
authorities as inconplete and insufficient, as it fails to challenge the

al l egations regarding the violation of international norns with respect to the
right to a fair trial and the allegation that the detai nees have been deprived
of their liberty as a result of the exercise of their rights and freedons
protected by the international |egal instrunments.

10. In the light of the above, the Wrking Goup decides:

(a) The detention of Yousif Hussein Mhamred (or Ahned),
Siddi g Yousif Ibrahimand Mikhtar Abdallah is declared to be arbitrary,
being in contravention of articles 9, 10 and 11 of the Universal Declaration
of Human Rights and articles 9 and 14 of the International Covenant on G vi
and Political Rights to which the Sudan is a party, and falling within
categories Il and Il of the principles applicable in the consideration
of the cases submitted to the Wirking G oup

(b) In view of the reported rel ease of Abu Bakr El Anin, Sid Ahned
El Hussein and Gassi m Mohanmed Salih, their cases are filed. Nevertheless,
the Worki ng Group decides that their detention had an arbitrary character:

(i) In the case of Abu Bakr El Amin, his detention was arbitrary,
being in contravention of articles 9, 10 and 11 of the
Uni versal Declaration of Human Rights and articles 9 and 14
of the International Covenant on Gvil and Political R ghts,
and falling within category 11l of the principles applicable
in the consideration of the cases subnitted to the
Wor ki ng Group;

(ii) In the case of Sid Ahned El Hussein, his detention was
arbitrary, being in contravention of articles 9, 10, 11
19 and 20 of the Universal Declaration of Hunan Ri ghts and
articles 9, 14, 19 and 21 of the International Covenant on



E/ CN. 4/ 1993/ 24
page 38

Cvil and Political Rights, and falling within categories 1|1
and IlIl of the principles applicable in the consideration of
the cases subrmitted to the Wrking G oup;

(iii) In the case of Gassi m Mohammed Salih, his detention was
arbitrary, being in contravention of articles 9, 10 and 11 of
t he Universal Declaration of Human Rights and articles 9
and 14 of the International Covenant on Cvil and Political
Rights, and falling within category Il of the principles
applicable in the consideration of the cases submitted to the
Wor ki ng G oup.

11. Consequent upon its decision declaring the detention of Yousif Hussein
Mohamed (or Ahned), Siddig Yousif Ibrahim Mikhtar Abdallah, Abu Bakr

El Amin, Sid Ahned El Hussein and Gassi m Mohamred Salih to be arbitrary, and
taking into account the release of the last three persons, the Wrking G oup
requests the Government of the Sudan to take the necessary steps to renedy the
situation in order to bring it into conformty with the norns and principles
incorporated in the Universal Declaration of Human Ri ghts and in the

I nternational Covenant on Civil and Political R ghts.

DECI SI ON No. 6/1992 (SYRI AN ARAB REPUBLI C)

Communi cati on addressed to the Government of the Syrian Arab
Republic on 14 Cctober 1991.

Concerning: R ad Al Turk, and the follow ng 59 wonen:
Bayan Sul aiman Al laf, Laila Sulaiman al-Ai, Wafa Sulainman al-Ali,
Khadi ja Hussein al-Ali, Lina Mihammad Ashur, Nuha Ahmad Isnail,
Hal a Muhammad Fattum Ramia Ali Abu Ismail, Huda Mustafa Kakhi,
Mal ak Sul ai man Khal uf, Julia Matanius M khail, Barzan Nuri Shai khnous,
Waf a Muhammad Tar awi yya, Sal wa Mihi eddi n WAnnus, Mari am Abdul Rahman
Zakariyya, May Abdul Qadir al-Hafez, Raghida Hassan Mr Hassan,
Samira | brahi m Abbas, Muina Muhanmad al - Ahmad, Nadi ya Muhammad Badaw yya,
Sal afa Ali Barudi, Fatinma Mihamad Khalil, Minira Abbas Huwaij a,
Sahar Abbas Huwaija, Than Abdo Huwaija, Wafa Hashimldris,
Naj i ya Muhammad Shihab Jir'atli, CGharnata Khalid al-Jundi, Asnmahan Yaseen
Maj ari sa, Rana Ilyas Mahfudh, Sawsan Faris al-M'az, H yam Hassan
al-M'mar, Lina Rif'at Mr Hassan, Wafa Said Nassif, Wjdan Sharif
Nassi f, Hi yam Sul ai man Nuh, Afaf WAlim Qandal aft, Asia Abdul Hadi
al -Sal eh, Munira Kam | al-Sarem Fadia Fuad Shalish, Sahar Hassan Shamma,
Urayrma Daoud Shansin, Sahar Wajih al-Bruni, R mah Isnmail al-Bubu,
Intisar al-Akhras, Abir Barazi, Rabi'a Barazi, Rajia Dayub, Lina Ismail,
Abir Ismandar, Yasmin Istanbuli, Intisar Mayya, Val entina Qandal aft,
Tawfiga Rahil, Ml aka Rumia, Sana Sa'ud, A da Wannus, Wafa Miurtada on the
one hand and the Syrian Arab Republic on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter I1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation, received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.
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2. The Working Goup notes with appreciation the information forwarded by
t he Government concerned in respect of the case in question within 90 days of
the transmittal of the letter by the Wrking G oup

3. (Sane as in Decision No. 1/1992.)
4. In the light of the allegation nmade, the Wirking G oup wel cones the
cooperation of the Governnent of the Syrian Arab Republic. 1In the context of

the information received fromthe Governnent, the Wrking Goup believes that
it isin a position to take a decision on the facts and circunstances of this
case, taking account of the allegation and of the Governnent's reply.

5. The Worki ng Group considers that:

(a) It is alleged that M. R ad Al Turk, aged 60 years, a |awyer by
pr of essi on, has been detai ned wi thout charge or trial since 28 Cctober 1980
and has been held i ncommuni cado and in solitary confinenent follow ng his
arrest on the basis of article 4 (a) of the Law on the State of Energency, and
has been deni ed access to his famly and to a legal counsel. He is said to be
the First Secretary of the Communi st Party. The allegation clains that there
has been an infringement of the rights and guarantees enshrined in articles 9
10, 11, 19 and 20 of the Universal Declaration of Human Rights, articles 9,
14, 19 and 21 of the International Covenant on Cvil and Political R ghts,
to which the Syrian Arab Republic is a party, and principles 9, 11, 15, 19,
32 and 38 of the Body of Principles for the Protection of Al Persons under
Any Form of Detention or |nprisonnent;

(b) The reply of the Governnment of the Syrian Arab Republic disputes
only one of these allegations. It maintains that M. Riad Al Turk's case
has been referred to the courts, the charge being that he belonged to a
cl andesti ne organi zation | ending support to terrorist groups which are
i nvol ved in assassination and violence in Syria. The reply does not identify
the court dealing with the charge, the organi zati on which is described as
clandestine, the terrorist group it is supporting, or the assassinations or
acts of violence attributed to it. It is not denied that M. Riad Al Turk has
been hel d i ncommuni cado for many years, without visits or a |egal counsel.
The reply does, in any event, confirmthat the detention began in
Cct ober 1980;

(c) In these circunstances, the detention of the | awer
M. Rad Al Turk rmust be considered arbitrary, since it falls within
category Il of the categories listed in paragraph 3 of this Decision, in

that it concerns the exercise of freedons protected by the Universa

Decl arati on of Human Rights and the International Covenant on Civil and
Political R ghts, in particular freedomof political association and of
expression and opinion. In fact, the only reason for depriving himof his
freedom seens to be his involvenent in the Communist Party;

(d) M. R ad Al Turk's history also constitutes a case of arbitrary
detention involving a grave non-observance of the right to a fair trial, since
he has been denied the rights enshrined in principle 11, paragraphs 1 and 3,
and principle 17 of the Body of Principles adopted in CGeneral Assenbly
resol ution 43/173, through the failure to allow himto be heard pronptly by a



E/ CN. 4/ 1993/ 24
page 40

judicial or other authority, the inpossibility of his exercising the right of
defence and the absence of judicial review of the detention order, which has
continued for almpst 12 years. Furthernore, unduly prol onged i nconmuni cado
detention is an infringenment of principle 15 of the Body of Principles;

(e) As regards the above-nentioned 59 wonen, the Governnent, in its
reply, inforned the Goup that they are no longer in detention. This fact was
confirmed by the source.

6. In the light of the above, the Wrking Goup decides:

(a) The detention of M. Riad Al Turk is declared arbitrary, being in
contravention of articles 9, 10, 11, 19 and 20 of the Universal Declaration of
Human Rights and articles 9, 14, 19 and 21 of the International Covenant on
Cvil and Political Rights, and falling within categories Il and Ill of the
principles applicable in the consideration of cases subnitted to the
Wor ki ng G oup;

(b) Wth regard to the above-nenti oned 59 wonen, the Wrking Goup, in
the context of the information received by it and having applied its mnd to
the available information, is of the opinion that no special circunmstances
warrant the Group to consider the nature of the detention of those rel eased.
The Working Goup, without prejudging the nature of the detention, decides to
file the case of these persons under the terns of paragraph 14 (a) of its
net hods of work.

7. Consequent upon the decision by the Wrking Group declaring the detention
of Rrad Al Turk to be arbitrary, the Wrking Goup requests the Governnent of
the Syrian Arab Republic to take the necessary steps to renmedy the situation,
in order to bring it into conformity with the norns and principles
incorporated in the Universal Declaration of Human Ri ghts and in the

I nternational Covenant on Civil and Political R ghts.

(See al so annex 11, decision No. 6/1992.)
DECI SI ON No. 7/1992 (PERU)

Conmmmuni cati on addressed to the Governnent of Peru on
6 December 1991.

Concerning: WIfredo Estani slao Saavedra Marreros on the one hand
and the Republic of Peru on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter I1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the comuni cation received by it and found to be

admi ssible, in respect of allegations of arbitrary detention reported to

have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the case in question, although it
was received nore than 90 days after the transmittal of the letter by the
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Wrking Goup. |In a note verbal e dated 24 August 1992, the Covernnent
provided further information relevant to the decision in respect of this case.

3. (See paragraph 3 of Decision No. 1/1992.)

4, In the light of the allegation made, the Wrking G oup wel cones the
cooperation of the Governnent of Peru. The Wrking Goup believes that it is
in a position to take a decision on the facts and circunstances of the case,
in the context of the allegations nade and the response of the Governnent

t her et o.

5. In rendering its decision, the Wrking Goup, in a spirit of
cooperation and coordi nati on, has al so taken into account the report of

t he Speci al Rapporteur on the question of torture (E/ CN. 4/1990/17, para. 120)
pursuant to resolution 1985/33 and subsequent resolutions of the Conm ssion
on Hurman Ri ghts.

6. The Working Group considers that:

(a) According to the allegation, the human rights activist and Chairman
of the Conmmittee for the Defence of Human Ri ghts (CODEH) of Catamarca was
arbitrarily detained by the police on 19 Septenber 1989; he was apparently
tortured and conpelled to confess to being an activist of the Tupac Amaru
Revol uti onary Mwvenent, for which he was finally sentenced, under the
anti-terrorist legislation, to 10 years' inprisonnent by a mlitary
correctional court. An appeal was |odged agai nst the sentence with the
Supremnme Court on the grounds that the court which had handed down the sentence
was not conpetent. Moreover, the accused was not allowed access to a defence
counsel until 30 days after his arrest;

(b) Wth regard to the alleged torture, it is stated that the accused
filed a conplaint in that respect, but his conplaint was not given due
attention, a fact which he reported to the Suprenme Court, which has stil
not ruled on his conplaint;

(c) The conmuni cation to the Wrking Goup all eges violations of
articles 9, 10, 11 and 19 of the Universal Declaration on Hunan Ri ghts,
articles 9, 14 and 19 of the International Covenant on Civil and Politica
Rights, to which Peru is a party, and principles 2, 4, 11, 17, 18 and 21 of
the Body of Principles for the Protection of Al Persons under Any Form of
Detention or |nprisonnent;

(d) In addition to having been subnitted beyond the deadline, the
initial reply fromthe CGovernment of Peru failed to provide sufficient
information to settle this case, as it nerely stated that, on account of a
heavy burden of work, the Suprene Court of Peru had not yet taken a decision
on the detainee's application, which in the view of the Governnent constitutes
a delay in the adm nistration of justice, and not a denial of justice;

(e) Inits second reply, the Government of Peru reports that on
16 June 1992 the Supreme Court declared the prisoner's appeal to be unfounded,
as the sentence handed down by the Catamarca court was not void;
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(f) In order to settle the conplaint it is necessary to distinguish
t hree phases, corresponding to different nonents of the deprivation of
freedom These are the arrest itself, the torture, and the sentence as a
result of which this person is currently deprived of his freedom

(9) Wth regard to the arrest or detention referred to in article 9,
paragraphs 2 and 3 of the International Covenant on Gvil and Political R ghts
and principle 2 of the Body of Principles, it is certain that although the
police may have acted without a prior warrant, the person in question was
brought before the court without there being any suggestion that this was done
beyond the | egal deadline, and the court confirned the detention by the
police, in view of which there appears to be no justification for the
all egation of arbitrary detention

(h) The conpl ai nt regarding torture has al ready been exam ned by the
Speci al Rapporteur appointed by the Comni ssion on Hunan Rights to deal with
torture, who has already produced the report nmentioned in paragraph 5 of this
decision. The Special Rapporteur stated that a special comm ssion headed by
t he Dean of the Medical Association "had found that Dr. Saavedra's wists bore
mar ks of having been bound and there were contusions on his body".

Accordingly, it is not appropriate for the Wrking G oup on Arbitrary
Detention to pronounce on a matter which has already been dealt with by
anot her organ of the Conmi ssion

(1) Dr. Saavedra is currently deprived of his liberty as a result of a
sentence handed down by a court. Two questions arise in respect of this
sentence: the conpetence of the court and the fact that it took into
consi deration a confession which Dr. Saavedra was conpelled to sign under
torture;

(j) As to the first point, it is clear that under Peruvian |egislation
the of fence for which he was tried comes within the conpetence of the military
courts, and in any case, the issue has already been exam ned by the Suprene
Court, which decided on 16 June 1992 that the sentence was not void on grounds
of lack of comnpetence;

(k) Wth regard to the use of a statenent obtained under torture, there
is no evidence to justify a finding by the Wrking Goup that this allegation
has been proved;

(1) The conmuni cation itself does not indicate in what nanner the
provi sions of the Universal Declaration of Human Ri ghts and of the
I nternational Covenant on Civil and Political Rights regarding freedom of
expression and opi nion have been contravened.

7. In the light of the above, the Wrking Goup decides:

The detention of WIfredo Estanislao Saavedra Marreros is decl ared
not to be arbitrary.
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DECI SI ON No. 8/1992 ( MYANMAR)

Communi cati on addressed to the Governnment of Myanmar on
14 Cctober 1991.

Concerning: U Nu and Aung San Suu Kyi on the one hand and Myannar
on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Wrking G oup

3. (Sane as in Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Government of Myanmar. The Wirking G oup believes that it
isin a position to take a decision on the facts and circunstances of the
case, in the context of the allegations made and the response of the

Gover nnent thereto.

5. It is alleged in the conmmunications submitted by the source that U Nu,
the 84-year-old former Prine Mnister of Myanmar, has been detai ned under
house arrest, together with his wife, since 29 Decenber 1989 for refusing to
resign froma "parallel government”, forned by himin August 1988 on the
ground that he had been elected in the last national elections of 1960.
According to the source, U Nu is held under the adninistrative detention

provi sions of the 1975 State Protection Law. It is further alleged that he
has not been charged or tried and has no opportunity to challenge his
detention before a court and that he has never been brought before a judge.

He is reported to be held in alnost conplete isolation fromthe outside world.

6. Aung San Suu Kyi has reportedly al so been detai ned under house arrest

wi t hout charge or trial since 20 July 1989. According to the source, she is
one of the founders of the National League for Denocracy (NLD), which was
formed in 1988. As General Secretary of the NLD, she allegedly called for
non-vi ol ent resistance to nmartial |aw inposed on the country after

Sept enmber 1988. Aung San Suu Kyi is reported to be held under the

adm ni strative detention provisions of the 1975 State Protection Law. She is
said to be detai ned under constant armed guard at her famly home, in al nost
conplete isolation fromthe outside world.

7. According to the source, U Nu and Aung San Suu Kyi are prisoners of
consci ence, detained solely for the peaceful exercise of their rights to
freedom of expression and assenbly, rights which are guaranteed under
articles 19 and 20 of the Universal Declaration of Human Ri ghts.
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8. By letter dated 30 Decenber 1991, addressed to the Chairman of the
Worki ng Group, the authorities of Myanmar replied to the allegations contained
in the above-nentioned comunication, stating that U Nu and Daw Aung San

Suu Kyi were placed under restraint in accordance with section 10,

subsection (b) of the 1975 "Law to Safeguard the State agai nst the Dangers of
those desiring to cause Subversive Acts". This 1975 State Protection Law was
enacted in January 1975 by the First Pyithu H uttaw (National Assenbly) at its
first special session. The main objective of the said Lawis to prevent the

i nfringenment of the sovereignty and security of the State or public peace and
tranquillity. It is aimed at taking action only against those desiring to
cause subversive acts against the State.

9. After explaining in detail the provisions of the 1975 State Protection
Law, the Myanmar authorities point out that Daw Aung San Suu Kyi was placed
under restraint on the nmorning of 20 July 1989 for infringenment of the 1975
State Protection Law. In particular, she created situations that endangered
the State; she tried to cause division between the Tatmadaw (arned forces) and
t he people, and engaged in activities (inciting) hatred of the people towards
the Tatmadaw. She allegedly did this in various speeches and press
conferences during which she described the arnmy and Governnent as "Fascist"
and fal sely accused the army of having killed eight youths, whereas, in
reality, the arny, during an operation against KIA (Kachin | ndependence Arny)
i nsurgents, captured eight insurgents. Later, in attacking an eneny canp
where sone 20 KIA insurgents and 10 i nsurgent youths had taken refuge,

four KIA insurgents and three insurgent youths were killed. Two insurgent
yout hs who were captured earlier (anong the eight) and who had gui ded the

Tat madaw to that KIA canp were also killed. This allegation, contrary to
fact, denonstrates that Daw Aung San Suu Kyi deliberately told a lie so that
t he peopl e woul d have resent ment agai nst the Tatmadaw, causing division

bet ween t he peopl e and the Tat madaw and al so, at the sane tinme, to denoralize
t he Tat madaw, thus adversely affecting its fighting capabilities.

10. As regards U Nu, the authorities state that he was placed under restraint
for having i ssued an announcenent declaring that he had resunmed the power of
Prime Mnister with effect fromthe norning of 9 Septenber 1988. This was
followed by his press release 1/88 of 22 Septenber 1988 in which he stated
that he had formed the Governnment of the Union of Myanmar on

19 Septenber 1988, led by him The press rel ease al so stated that the
CGovernment of CGeneral Saw Maung was illegal; that his (U Nu's) Government was
legal since it was internationally recognized. The press release also

decl ared that the Tatmadaw need not take orders fromthe military governnent
as the people had turned against the mlitary governnent and that the Tatnadaw
shoul d take orders fromhis (U Nu's) Governnent. On 23 Septenber 1988, he
issued a "Statenent to the Tatnmadaw' and signed it as Prime Mnister U Nu.

The statenent nentioned that "the |l egal governnent |led by U Nu has been
reconstituted on 19 Septenber 1988 and that the menbers of the Tat madaw shoul d
part with the mlitary dictators and that they should enbrace the people".

U Nu's statenments that he had formed a parallel government are in a way nore
serious and worse than the actions of insurgents who had taken up arns agai nst
the Governnent. His actions anounted to grave subversive acts agai nst the
CGovernment. The authorities concerned nmade two requests on 29 Novenber 1989
and 22 Decemnber 1989, respectively, to U Nu, asking himto abolish his
so-cal l ed parallel governnent. U Nu refused to abolish or resign fromhis
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paral |l el governnent, thus infringing section 124 (a) of the Penal Code as wel
as section 5 (a), (b) and (j) of the 1950 Emergency Provisions Act. Although
much sterner action could have been taken against U Nu, in accordance with the
above-stated |l aws, the authorities concerned decided to take a nuch nore

| eni ent action under section 10, subsection (b), of the 1975 State Protection
Law. This nuch nore | enient action was taken against himin view of the
political role he has played for the country and in consideration of his
advanced years and on humanitarian grounds.

11. According to the Government of Myanmar, |egal action is taken agai nst
Daw Aung San Suu Kyi and U Nu under section 10, subsection (b) of the 1975
State Protection Law. Under this provision, arrest or detention is avoided
and only restriction of movements and outside contacts of the person concerned
i s inmposed.

12. I n conclusion, the Governnent of Myanmar affirns that

Daw Aung San Suu Kyi and U Nu were placed under restraint for infringements of
section 10, subsection (b), of the 1975 Law to Safeguard the State against the
Dangers of those desiring to cause Subversive Acts (the 1975 State Protection

Law). They were not arbitrarily detained as alleged.

13. It appears fromthe CGovernnment's reply that it confirnms that U Nu and
Daw Aung San Suu Kyi have been pl aced under house arrest for having criticized
t he Governnent of Myanmar and, in the case of U Nu, for having w shed its

repl acenent by the parallel governnent set up by him

14. It has not been reported that, by doing so, U Nu and Daw Aung San Suu Ky
have resorted to violence, or have incited to violence, or that they have
threatened, in any way whatsoever, the national security or the public order
It therefore appears that the measure applied to themis based solely on the
fact that they had freely and peacefully exercised their rights to freedom of
opi ni on, expression and associ ation, rights that are guaranteed under

articles 19 and 20 of the Universal Declaration of Human Ri ghts and

articles 19 and 21 of the International Covenant on Civil and Politica

Ri ght s.

15. The Working Group considers that the neasure of house arrest applied,
particularly with regard to Daw Aung San Suu Kyi, who is restricted to her
fam |y hone, which she cannot |eave due to the constant presence of an arned
guard, is a deprivation of liberty equivalent to a detention, which, in
addition, has an arbitrary character, falling within category Il of the
principles applicable in the consideration of the cases subnitted to the
Wor ki ng Group, since this neasure is based, as nentioned above, on the
exerci se by that person of her rights and freedons guaranteed by

articles 19 and 20 of the Universal Declaration of Human Ri ghts and by
articles 19 and 21 of the International Covenant on Civil and Politica

Ri ght s.

16. In addition, it is clear that both U Nu and Daw Aung San Suu Kyi have
been hel d since 1989 without charge or trial, that they have never had access
to counsel, that they could never challenge their deprivation of liberty
before a court, and that they have been held in alnost conplete isolation from
the outside world. It therefore appears that articles 9, 10 and 11 of the
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Uni versal Declaration of Human Rights and articles 9 and 14 of the

I nternational Covenant on Civil and Political R ghts have been viol at ed.

These articles contain guarantees of the right to a fair trial by providing
that no one shall be subjected to arbitrary arrest, detention or exile, and

t hat everyone charged with a penal offence shall be entitled to a fair and
public hearing by a conpetent, independent and inpartial tribunal, to be tried
wi t hout undue delay, and to be tried in his presence, and to defend hinself in
person or through | egal assistance of his own choosing. Simlar guarantees
are also enbodied in principles 17, 18 and 19 of the Body of Principles for
the Protection of Al Persons under Any Form of Detention or |nprisonment.

17. As regards the case of U Nu, the Wirrking Goup took note with
appreciation of the information provided to it by the Governnent of Myanmar by
letter dated 3 June 1992, and reiterated in a statenment nmade before it by the
Per manent Representative of Myanmar to the United Nations Ofice at CGeneva on
29 Septenmber 1992, confirnming the release of U Nu from house arrest on

25 April 1992. Nonetheless, in view of the special circunmstances of the case
as described above, and in keeping with paragraph 14 (a) of its nethods of
wor k, which provides, "if the person has been rel eased, for whatever reason
since the Wrking Goup took up the case, the case is filed; neverthel ess, the
Wirking Group reserves the right to deci de, on a-case-by-case basis, whether
or not the deprivation of liberty was arbitrary. Notw thstanding the rel ease
of the person concerned". The Wrking Goup therefore considers that it nmay
take a decision on whether or not the deprivation of liberty of U Nu was
arbitrary.

18. In the light of the above the Wrking G oup decides:

The detention of U Nu and Daw Aung San Suu Kyi is declared to be
arbitrary, being in contravention of articles 9, 10, 11, 19 and 20 of the
Uni versal Declaration of Human Rights and articles 9, 14, 19 and 21 of
the International Covenant on Gvil and Political Rights and falling
within categories Il and Il of the principles applicable in the
consi deration of the cases subrmitted to the Wrking G oup

19. Consequent upon its decision declaring the detention of U Nu and Daw Aung
San Suu Kyi to be arbitrary, and taking into account the release of U Nu from
house arrest, the Wrking G oup requests the Governnment of Myanmar to take the
necessary steps to renedy the situation in order to bring it into conformty
with the nornms and principles incorporated in the Universal Declaration of
Human Rights and in the International Covenant on Civil and Political Rights.

DECI SI ON No. 9/1992 (CUBA)

Commmuni cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Alexis Maestre Savorit on the one hand and the
Republi ¢ of Cuba on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter I1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
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Cover nment concerned the above-nenti oned comruni cation received by it and
found to be admi ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working G oup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the case in question within 90 days of
the transnmittal of the letter by the Wirking Goup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 Decision No. 1/1992.)

4, In the light of the allegations nade, the Wrking G oup wel cones the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunst ances of the case, in the context of the allegations made and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Rights
resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Worki ng Group considers that:

(a) The allegation nmerely states that Al exis Maestre Savorit was
detai ned at Manzanillo in June 1990 and is currently in Bayano prison,
Granma Provi nce;

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights and articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights have been violated in
this case;

(c) The Governnent states that M. Maestre is serving a 12-year prison
sent ence handed down by the People's Provincial Court in Santiago de Cuba for
various offences of eneny propaganda, w thout indicating the acts constituting
t he of fence;

(d) The report of the Special Representative of the Secretary-Ceneral
does not nention this situation;

(e) The Governnent's reply was transmtted to the source that submtted
t he conmuni cation in February 1992, but no response has yet been received,;

(f) In the absence of any further information the Wrking G oup takes
it that M. Maestre is deprived of his liberty as a result of the sentences
i ndi cated by the CGovernnent;

(9) The Government has not provided any details of the acts in which
M. Maestre allegedly took part, but has nerely indicated that his conviction
is justified on the grounds of "enemy propaganda";
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(h) Nor does the allegation put forward convincing evidence for a
finding that the detention is arbitrary;

(i) The net hods of work adopted by the Group provide that if it does
not have enough information to take a decision, the case remains pending for
further investigation and if the Wrking Goup considers that it does not have
enough information to warrant keeping the case pending, the case is filed
wi t hout further action.

7. In the light of the above, the Wrking Goup decides:
To file the case of Alexis Maestre Savorit w thout further action.
DECI SI ON NO. 10/ 1992 (CUBA)

Communi cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Juan Enrique Garcia Cruz and Ramdn Cbreg6n Sarduy on
t he one hand and the Republic of Cuba on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
CGover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by

t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Working Goup. The G oup al so expresses
it appreciation for the information provided at its third session by the

Per manent M ssion of Cuba to the United Nations O fice at Geneva and the
statement nmade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 of decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunst ances of the cases, in the context of the allegations made and

t he response of the Government thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Working Group considers that:
(a) The all egation nmerely indicates that Juan Enrique Garcia Cruz and

Ranmbn Cbregén Sarduy, nenbers of the Pro Arte Libre Association, are in
prison;
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(b) The Government states that Garcia is in prison after being
sentenced, in case 32/79 before the People's Provincial Court of Santiago
de Cuba, to 13 years' inprisonnment for offences of robbery with violence
and other acts against State security, and conpletes his sentence
on 14 April 1992;

(c) In respect of Gbregdn, the Governnment states that he was initially
sentenced for leaving the national territory illegally and was rel eased
on 2 August 1987. The benefit of this neasure was revoked when he comitted
a further offence of crimnal association. The organization concerned pl anned
to hold an "exhibition of dissident art" to which foreign diplomats and
journalists would be invited and would then be attacked with a firearm with
the authorities receiving the blane. For the latter offence he was sentenced
to nine nonths' inprisonment, and the cumnul ative sentences for his offences
will be conpleted on 19 Septenber in the year 2000;

(d) The report of the Special Representative of the Secretary-Cenera
does not nention this situation;

(e) The Government's reply was transmitted to the source that subnmtted
t he conmuni cation in February 1992 but no response has yet been received;

(f) In the absence of any further information, the Wrking G oup takes
it that M. Garcia and M. Cbregén were given the sentences nentioned by the
Gover nnent ;

(9) In respect of Garcia, it is to be understood that the
sentence of 13 years' inprisonnent inposed in case 32/79 was conpl et ed
on 14 April 1992 and the Wrking Goup therefore believes that he has been
rel eased. Consequently, in accordance with the Group's nethods of work,
t he conmuni cation should be fil ed;

(h) Nei ther the allegation nor the Government's reply provide
convi ncing evidence for a finding that Cbregon's detention was arbitrary or
otherwise. Neither the date or place of his arrest, nor the circunstances
in which the attack on the projected "exhibition of dissident art”" was to
occur, nor the degree of seriousness of the crinme nor the invol venent of
Qoregbn Sarduy are established. Consequently, in accordance with the Group's
nmet hods of work, the case should be filed without further action, unless
convi nci ng new evidence is forthcom ng.

7. In the light of the above, the Wrking Goup decides:

(a) To file the case of Juan Enrique Garcia Cruz since he has been
rel eased;

(b) To file the case of Ranbn Cbregon Sarduy wi thout further action

(See al so annex 11, Decision No. 10/1992.)
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DECI SI ON No. 11/1992 ( CUBA)

Communi cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Juan Mayo Méndez on the one hand and the Republic of
Cuba on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the case in question within 90 days of
the transnmittal of the letter by the Working G oup. The G oup al so expresses
its appreciation for the information provided at its third session by the

Per manent M ssion of Cuba to the United Nations Ofice at Geneva and the
staterment nmade by the Dean of the Law Faculty of the University of Havana

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunstances of the case, in the context of the allegations made and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) According to the allegation, Juan Mayo Méndez was detained in
January 1990 and sentenced to six years' inprisonmnent;

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights and articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Ri ghts have been viol ated
in this case

(c) The CGovernnent states that M. Mayo Méndez is in prison accused
of the offence of subversive propaganda, w thout saying that he has been
sent enced;

(d) The report of the Special Representative of the Secretary-Cenera
mentions this situation, indicating that, according to the reports received,
this person was caught witing anti-Governnment sl ogans;
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(e) The Governnent's reply was transmtted to the source that submtted
t he conmuni cation in February 1992 but no response has yet been received;

(f) In the absence of any further information, the Wrking G oup takes
it that the act for which M. Mayo Méndez is being detained is wall-witing;

(9) Wal |l -witing should be considered as a manifestation of the freedom
of opinion and expression provided for in article 19 of the Universa
Decl arati on of Human Rights and article 19 of the International Covenant on
Cvil and Political Rights;

(h) The principles for classifying detention as arbitrary, as |aid down
in paragraph 3 of this decision, indicate that arbitrary detention under
category Il is constituted by detention deriving fromfacts concerning the
exercise of particular fundamental human rights, including the right
established in article 19 of the Universal Declaration of Human Ri ghts and
article 19 of the International Covenant on Civil and Political Rights;

(i) The di screpancy between the source and the Governnment as to whether
or not a trial has taken place does not make it possible to pronounce on
whet her, in this case, there are grounds for a finding of arbitrary detention
based on a delay in trial proceedings, in accordance with the provisions of
principle 38 of the Body of Principles for the Protection of Al Persons under
Any Form of Detention or Inprisonnent, articles 10 and 11 of the Universa
Decl arati on of Human Rights and article 14 of the International Covenant on
Cvil and Political Rights.

7. In the light of the above, the Wrking Goup decides:

The detention of Juan Mayo Méndez is declared to be arbitrary,
being in contravention of articles 9, 11 and 19 of the Universa
Decl arati on of Human Rights and articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights and falling within
category Il of the principles applicable in the consideration of the
cases subnmitted to the Wrking G oup

8. Consequent upon the decision of the Wrking Group declaring the detention
of Juan Mayo Méndez to be arbitrary, the Wrking G oup requests the Governnent
of the Republic of Cuba to take the necessary steps to renedy the situation in
order to bring it into conformty with the norns and principles incorporated
in the Universal Declaration of Hunman Rights and in the International Covenant
on Civil and Political Rights.

DECI SI ON No. 12/1992 ( CUBA)

(See al so annex 11, Decision No. 12/1992.)
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DECI S| ON No. 13/1992 ( CUBA)

Communi cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Daniel Azpillaga Lonbard, Tomas Azpill aga,
Basilio Alexis Lopez and Rigoberto Martinez Castillo on the one hand
and the Republic of Cuba on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

Cover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with appreciation the infornmation forwarded by

t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Working G oup. The G oup al so expresses
its appreciation for the information provided at its third session by the

Per manent M ssion of Cuba to the United Nations O fice at Geneva and the
staterment nmade by the Dean of the Law Faculty of the University of Havana

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunstances of the cases, in the context of the allegations nmade and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has al so taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/ 68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) According to the allegation, Daniel Azpillaga Lonbard,
Tonas Azspillaga, Basilio Al exis Lopez and Rigoberto Martinez Castillo were
detai ned at Havana on 6 Septenber 1991 and were tried on charges of which
they were not informed, with sentences of between 10 nonths' and 2 years
i mprisonnment being requested agai nst them

(b) According to the allegation, articles 9, 10, 11 and 19 of
t he Universal Declaration of Human Rights, articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights and principle 11 of
the Body of Principles for the Protection of Al Persons under Any Form of
Detention or Inprisonnent have been violated in this case;

(c) The Government states that those accused in case 3469/91
were sentenced to the following prison terns: Daniel Azpillaga, 2 years;
Tomas Azpillaga, 10 nonths; Rigoberto Martinez, 11 nonths; and
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Basilio Alexis Lopez, 10 nonths. The three |ast-named ought to have conpl et ed
their sentences on 5 July or 5 August 1992. The ground for the sentences is
the of fence of "creating a public disturbance"

(d) The report of the Special Representative of the Secretary-Cenera
nmentions this situation, indicating that, according to the reports received,
the persons to whomthis decision refers were detained "during a denonstration
in front of the Villa Marista (State Security) in Havana on 6 Septenber 1991
calling for the release of all political prisoners". They are said to have
been charged with creating a public disturbance;

(e) The Government's reply was transmitted to the source that submtted
t he conmuni cation in February 1992 but no response has yet been received;

(f) The Covernnent has not accused the detai nees of any act of violence
or other such act. On the contrary, it has nerely indicated that the penalty
is "for the offence of creating a public disturbance”, a vague accusation
whi ch does not warrant detention. The information provided by the Specia
Representative, as mentioned above, suggests, that the four persons concerned
were arrested because of their participation in a denonstration calling for
the rel ease of political prisoners, which constitutes a legitinate exerci se of
the right of freedom of assenbly and freedom of expression and opi nion;

(9) In accordance with the criteria of the Wrking Goup, as set out in
paragraph 3 of this decision, detention is arbitrary if the facts giving rise
to it concern the exercise of particular rights recognized in the Universa
Decl arati on of Human Rights and the International Covenant on Civil and
Political R ghts, such as those nentioned in paragraph 3 above (category I1);

(h) In the absence of any further information, the Wrking G oup
takes it that Tomds Azpillaga and Basilio Al exis Lépez have been free since
5 July 1992 and Rigoberto Martinez since 5 August 1992, havi ng been rel eased
on conpletion of their sentences;

(1) The net hods of work adopted by the Group provide that, if the
person concerned has been rel eased for whatever reason since the G oup took
up the case, the case is filed. Although the Group, at its third session,
reserved the right to decide on a case-by-case basis on the arbitrariness or
ot herwi se of the deprivation of liberty, the lack of information fromthe
source does not allowit to do so in the present situation

7. In the light of the above, the Wrking Goup decides:

(a) To file the cases of Tomas Azpillaga, Basilio Al exis Lépez and
Ri goberto Martinez Castillo since these persons have been rel eased;

(b) The detention of Daniel Azpillaga Lonbard is declared to be
arbitrary, being in contravention of articles 9, 11 and 19 of the Universa
Decl arati on of Human Rights and articles 9, 14 and 19 of the Internationa
Covenant on Civil and Political Rights and falling within category Il of the
principles applicable in the consideration of the cases subnmitted to the
Wor ki ng G oup.
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8. Consequent upon the decision of the Wrking Group declaring the detention
of Daniel Azpillaga Lonbard to be arbitrary, the Wrking G oup requests the
CGovernment of the Republic of Cuba to take the necessary steps to renedy the
situation in order to bring it into conformty with the norns and principles
incorporated in the Universal Declaration of Human Ri ghts and in the

I nternational Covenant on Civil and Political R ghts.

(See al so annex 11, decision No. 13/1992.)
DECI SI ON No. 14/1992 (CUBA)

Communi cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Agustin Figueredo on the one hand and the Republic of
Cuba on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the case in question within 90 days of
the transnmittal of the letter by the Working Goup. The G oup al so expresses
its appreciation for the information provided at its third session by the

Per manent M ssion of Cuba to the United Nations Ofice at Geneva and the
staterment nmade by the Dean of the Law Faculty of the University of Havana

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunst ances of the case, in the context of the allegations made and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) The all egation nmerely states that Agustin Figueredo is being held
at Las Mangas prison, Bayano;

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights and articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights have been violated in
thi s case;
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(c) The Government states that M. Figueredo is in prison serving a
sentence, which is due to be conpleted in the year 2013, inmposed by the
Peopl e's Provincial Court of Santiago de Cuba for various offences of eneny
propaganda, without indicating the acts constituting the offence;

(d) The report of the Special Representative of the Secretary-Cenera
does not nention this situation;

(e) The Governnent's reply was transmitted to the source that submtted
t he conmuni cation in February 1992 but no response has yet been received;

(f) In the absence of any further information, the Wrking G oup takes
it that M. Figueredo is deprived of his Iiberty and is serving the sentence
nmenti oned by the CGovernnent;

(9) The Covernnent has not specified the facts constituting the offence
of "eneny propaganda";

(h) The al l egation, too, fails to provide convincing evidence that the
detention is arbitrary;

(1) The net hods of work adopted by the Group provide that, if it does
not have enough information to take a decision, the case renains pending for
further investigation and, if the Wrking Goup considers that it does not
have enough information to warrant keeping the case pending, the case is filed
wi t hout further action.

7. In the light of the above, the Wrking Goup decides:
To file the case without further action
DECI SI ON No. 15/1992 (CUBA)

Conmmuni cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Amador Bl anco Hernandez on the one hand and the
Republi ¢ of Cuba on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

CGover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Wirking Goup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.
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3. (See paragraph 3 of Decision No. 1/1992.)
4. In the light of the allegations made, the Wrking G oup wel comes the

cooperation of the Governnment of the Republic of Cuba. The Wrking G oup
believes that it is in a position to take a decision on the facts and

ci rcunst ances of the case, in the context of the allegations made and the
response of the Government thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/ 68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) The all egation nmerely states that Amador Bl anco Her nandez, a human
rights activist, has been detained since May 1990, havi ng been sentenced to
three and half years inprisonment on a charge of "illegally |eaving the
country for political reasons";

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights and articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights have been violated in
this case;

(c) The Government states that the person concerned is in prison
serving a three-year sentence handed down by the People's Provincial Court of
Villa Alegre for the ordinary offence of unlawful entry;

(d) The report of the Special Representative of the Secretary-Ceneral,
pursuant to reports received, gives a third version of the case, naintaining
that M. Hernandez is a nenber of the José Marti National Human Ri ghts
Conmittee "arrested on 14 May 1990 as human rights activist and rel eased,
under house arrest, pending his trial on the charge of 'unlawful entry into a

nei ghbour's house'";

(e) The Government's reply was transmitted to the source that submtted
t he conmmuni cation in February 1992, but no response has yet been received,

(f) In the absence of any further information, the Wrking G oup takes
it that M. Blanco is in prison, serving the sentence referred to by the
Covernment, but has no neans of determ ning whether or not the detention is
arbitrary;

(9) The al l egation, too, fails to provide convincing evidence that the
detention is arbitrary;

(h) According to the methods of work adopted by the Wbrking Group, if
it does not have enough information to take a decision, the case remains
pending for further investigation and, if the Wrking Goup considers that it
does not have enough information to warrant keeping the case pending, the case
is filed without further action
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7. In the light of the above, the Wrking Goup decides:
To file the case without further action
DECI SI ON No. 16/1992 (CUBA)

Commmuni cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Pedro Alvarez Martinez on the one hand and the
Republi ¢ of Cuba on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnittal of the letter of the Wrking Goup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunst ances of the case, in the context of the allegations made and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) The allegation nmerely states that Pedro Al varez Martinez was
arrested in Decenmber 1989 and sentenced to five years' inprisonnent for
printing unlawful publications and other offences;

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights and articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights have been violated in
thi s case;
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(c) The Governnent states that the person concerned is in prison
serving a five-year sentence inposed by the People's Provincial Court of
Havana for the offence of "other acts against State security", w thout
i ndicating the acts constituting the offence;

(d) The report of the Special Representative of the Secretary-Ceneral
mai ntains that M. Alvarez is a nenber of the Partido Pro Derechos Hunmanos
sentenced to five years' inprisonnent for printing unlawful publications;

(e) The Government's reply was transnmitted to the source that submtted
t he conmmuni cation in February 1992, but no response has yet been received,

(f) In the absence of any further information, the Wrking G oup takes
it that M. Alvarez is in prison serving the sentence referred to by the
Covernment, but does not have information enabling it to determ ne whether or
not arbitrariness is involved,

(9) M. Alvarez's conduct, which is not disputed by the Government, is
said to have been participation in the production or distribution of illegal
printed matter. The Wbrking G oup considers such conduct as a legitimate
exerci se of the freedom of expression and opinion enbodied in article 19 of
t he Universal Declaration of Human Rights and article 19 of the International
Covenant on Cvil and Political R ghts and therefore considers the detention
arbitrary, within the neaning of category Il of paragraph 3 of this decision.

7. In the light of the above, the Wrking Goup decides:

The detention of Pedro Alvarez Martinez is declared to be
arbitrary, being in contravention of articles 9, 11 and 19 of the
Uni versal Declaration of Human Rights and articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights and falling within
category Il of the principles applicable in the consideration of the
cases subnitted to the Wirking G oup.

8. Consequent upon the decision of the Wrking Group declaring the detention
of Pedro Alvarez Martinez to be arbitrary, the Wrking Goup requests the
CGovernment of the Republic of Cuba to take the necessary steps to renedy the
situation in order to bring it into conformty with the norns and principles
incorporated in the Universal Declaration of Human Ri ghts and in the

I nternational Covenant on Civil and Political R ghts.

DECI SI ON No. 17/1992 ( CUBA)

Communi cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Julio Arafia Rosainz and Julio Bientz Saab on the one
hand and the Republic of Cuba on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter I1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
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Cover nment concerned the above-nenti oned comruni cation received by it and
found to be admi ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working G oup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter of the Wirking G oup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 of Decision No. 1/1992.)

4, In the light of the allegations nade, the Wrking G oup wel cones the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunstances of the cases, in the context of the allegations nmade and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Specia
Representative of the Secretary-General pursuant to Comm ssion on Human Rights
resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Worki ng Group considers that:

(a) According to the allegation, Julio Arafia Rosainz and
Julio Bientz Saab were arrested on 2 Cctober 1990 and sentenced on
9 July 1991 to ternms of 8 and 12 years' inprisonment for offences against
State security and eneny propaganda;

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights, articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights and Principle 11 of the
Body of Principles for the Protection of Al Persons under Any Form of
Detention or Inprisonnent have been violated in this case;

(c) The Governnent states that the persons concerned are in prison
serving sentences of 8 and 12 years' for a terrorismoffence involving the
organi zation of a bonb attack in the hospital where they worked,;

(d) The report of the Special Representative of the Secretary-Ceneral
mentions this situation and indicates that, according to the reports received,
t hese persons were tried w thout the guarantees of due process of law, in that
no evi dence whatever was presented and the charge was based solely on the
assertion that the two accused adnmitted responsibility;

(e) The Governnent's reply was transmtted to the source that submtted
t he conmuni cation in February 1992, but no response has yet been received,;

(f) In the absence of any further information, the Wrking G oup takes
it that M. Arafia and M. Bientz are in prison serving the sentences referred
to both by the Governnent and in the allegation
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(9) The Government has provi ded no evidence that the detainees
participated in an act of terrorismand has given no indication of whether the
act was carried out or whether it went no further than the proposal,
conspiracy or attenpt stage, or of the date or circunstances surrounding this
very serious act;

(h) The allegation fails to provide convincing evidence that the
detention is arbitrary;

(i) The Working Group's nmethods of work provide that, if it does not
have enough information to take a decision, the case renains pending for
further investigation and that, if the Wrking Goup considers that it does
not have enough information to warrant keeping the case pending, the case is
filed without further action.

7. In the light of the above, the Wrking Goup decides:
To file the cases without further action
DECI SI ON No. 18/1992 (CUBA)

Communi cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: M guel Angel Sordo Quintanilla on the one hand and the
Republi ¢ of Cuba on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

CGover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred in the country in question

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the case in question within 90 days of
the transnmittal of the letter of the Wrking Goup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunstances of the case, in the context of the allegations made and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/68 (E/ CN. 4/1992/27).
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6. The Worki ng Group considers that:

(a) According to the allegation, Mguel Angel Sordo Quintanilla was
arrested on 2 June 1991, having been caught painting anti-Covernnent slogans
on walls, placed in custody and interrogated on a charge of "eneny
pr opaganda";

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights, articles 9, 14 and 19 of the
International Covenant on CGivil and Political R ghts and Principles 11 and 38
of the Body of Principles for the Protection of Al Persons under Any Form of
Detention or Inprisonnent have been violated in this case;

(c) The Government states that the person concerned is in detention
awaiting trial on a charge of contenpt of authority;

(d) The report of the Special Representative of the Secretary-Cenera
mentions this situation and indicates that, according to the reports received,
t he person in question was caught painting anti-Governnent sl ogans on a wal
in Havana on 22 June 1991

(e) The Governnent's reply was transmitted to the source that subnmtted
t he conmuni cation in February 1992, but no response has yet been received,;

(f) In the absence of any further information, the Wrking G oup takes
it that the act for which M. Sordo is being held is wall-witing. The
assertion that the charge is one of "contenpt of authority", with no
i ndi cation of the facts or denial of those cited by the source, |eads the
Wrking Group to believe that the facts given by the source are accurate;

(9) Wal | -witing nust be considered as a manifestation of freedom of
opi ni on and expression, as provided for in article 19 of the Universa
Decl arati on of Human Rights and article 19 of the International Covenant on
Cvil and Political Rights;

(h) According to the principles for categorizing detention as
arbitrary, as referred to in paragraph 3 of this decision, arbitrary detention
under category Il is detention deriving fromacts involving the exercise of
particul ar fundamental human rights, including those established in article 19
of the Universal Declaration of Human Rights and article 19 of the
I nternational Covenant on Civil and Political Rights.

7. In the light of the above, the Wrking Goup decides:

The detention of Mguel Angel Sordo Quintanilla is declared to be
arbitrary, being in contravention of articles 9, 11 and 19 of the
Uni versal Declaration of Human Rights and articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political Rights and falling within
category Il of the principles applicable in the consideration of the
cases subnmitted to the Working G oup.
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8. Consequent upon the decision of the Wrking Group declaring the detention
of M guel Angel Sordo Quintanilla to be arbitrary, the Wrking Goup requests

t he Government of the Republic of Cuba to take the necessary steps to renedy
the situation in order to bring it into conformty with the norns and
principles incorporated in the Universal Declaration of Hunan Rights and in
the International Covenant on Gvil and Political Rights.

DECI S| ON No. 19/1992 ( CUBA)

Communi cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Arnando Rodriguez Rodriguez and Al fredo Yafiez Marquez
(or WIfredo Ll anes Marquez) on the one hand and the Republic of Cuba on
t he ot her.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

Cover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Wrking Goup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunstances of the cases, in the context of the allegations nmade and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/ 68 (E/ CN. 4/1992/27).

6. The Worki ng Group considers that:
(a) According to the allegation, Armando Rodriguez Rodriguez and
Al fredo Yafiez Marquez were arrested on 21 March (no year is given) and are

awai ting trial on charges of eneny propaganda;

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights, articles 9, 14 and 19 of the
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International Covenant on CGivil and Political R ghts, and principles 11 and 38
of the Body of Principles for the Protection of Al Persons under Any Form of
Detention or Inprisonnent have been violated in this case;

(c) The Governnent states that the persons concerned are serving prison
sentences, having been convicted of the offence of enenmy propaganda, but
without indicating the acts constituting the offence. Rodriguez was sentenced
to four years' inprisonment and Yafiez (or Llanes) to three;

(d) The report of the Special Representative of the Secretary-Ceneral
does not nention this situation;

(e) The Governnent's reply was transmitted to the source that subnmtted
t he conmuni cation in February 1992, but no response has yet been received,;

(f) In the absence of any further information, the Wrking Goup takes
it that M. Rodriguez and M. Yafiez (or Llanes) are in prison, serving the
sentences mentioned by the Governnent;

(9) The Covernnent has not specified the acts constituting the offence
of "eneny propaganda";

(h) The allegation fails to provide convincing evidence that the
detention is arbitrary;

(i) The net hods of work adopted by the Group provide that, if it does
not have enough information to take a decision, the case renains pending for
further investigation, and, if the Wrking G oup considers that it does not
have enough information to warrant keeping the case pending, the case is filed
wi t hout further action.

7. In the light of the above, the Wrking Goup decides:
To file the cases without further action.
DECI SI ON No. 20/1992 (CUBA)
(See annex |1, Decision No. 20/1992.)
DECI SI ON No. 21/1992 (CUBA)

Conmmuni cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Esteban CGonzal ez Gonzal ez, Manuel Pozo Montero,
Arturo Valentin Montané Rui z, Manuel de |a Caridad Regueiro Robai na and
I sidro Dani el Ledesna Quijano on the one hand and the Republic of Cuba on
t he ot her.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter I1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
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Gover nnent concerned the above-nenti oned conmunication received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Wrking Goup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the W rking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunst ances of the cases, in the context of the allegations nmade and the
response of the Government thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to resolution 1991/68 of the
Conmi ssion on Human Rights (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) According to the allegation, Esteban Gonzal ez, Manuel Pozo,
Arturo Montané, Manuel Regueiro and Isidro Ledesma were arrested between
23 and 24 Septenber 1989 and sentenced to three to six years' inprisonnent or
three years' limted freedomfor offences against State security. The
conmuni cati on adds that all those concerned are nenbers of the Denocratic
Movenent (M D);

(b) According to the allegation, articles 9, 10, 11 and 20 of the
Uni versal Declaration of Human Rights, articles 9, 14, 19 and 22 of the
I nternational Covenant on Gvil and Political R ghts and principle 11 of the
Body of Principles for the Protection of all Persons under Any Form of
Detention or Inprisonnent have been violated in this case;

(c) The Government states that the individuals concerned are in prison,
havi ng been convicted of taking part in a rebellion carried out by a
subversive group | ed by Gonzal ez, and are serving the follow ng sentences:
Gonzal ez, seven years (to be conpleted in 1996); Pozo, five years; Mntané,
three years; and Reguiero, five years;

(d) No i nformati on has been provi ded about |sidro Ledesng;

(e) The report of the Special Representative of the Secretary-General
nmentions this situation and indicates that, according to the reports received,
t he persons concerned - together with Mario Jests Fernandez Mora, who was
rel eased on 19 March 1991 - are serving the sentences in question "for
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organi zing a political novenent which opposes the reginme". The
Speci al Representative adds that Montané and Regueiro were split up and
transferred on a nunber of occasions to various prisons;

(f) The report also says that Ledesma has been sentenced to
three years' house arrest;

(9) The CGovernnent's reply was transnitted to the source of the
conmuni cation in February 1992, but no response has yet been received;

(h) In the absence of any further information, the Wrking Goup takes
it that the persons concerned are serving the sentences nmentioned by the
CGovernment and that Ledesna has been sentenced to three years' house arrest;

(i) Si nce the Government has provided no informati on concerning the
charges brought against the individuals concerned, stating only that they were
convicted of "rebellion" and "joining a subversive group", the Wrking G oup
accepts that the grounds for the conviction were that the individuals had
organi zed a political novenment opposed to the reginme, as stated both in the
report of the Special Representative of the Secretary-Ceneral of the
United Nations, and in the allegation received by the G oup

(j) Forming a political party is a legitimte exercise of the freedom
of association and is a manifestation of the freedons of opinion and
expression. Consequently, the inprisonnent of the persons concerned
constitutes arbitrary detention under category Il, as referred to in
paragraph 3 of this decision

(k) According to deliberation 01 adopted by the Wrking Goup on
23 March 1992, house arrest may be conpared to deprivation of |iberty provided
that it is carried out in closed prem ses which the person is not allowed to
| eave.

7. In the light of the above, the Wrking Goup decides:

The detention of Esteban Gonzéal ez Gonzéal ez, Manuel Pozo Mntero,
Arturo Valentin Mntané Ruiz, Manuel de |a Caridad Regueiro Robai na and
Isidro Daniel Ledesma Quijano is declared to be arbitrary, being in
contravention of articles 9, 11, 19 and 20 of th Universal Declaration of
Human Rights and articles 9, 14, 19 and 22 of the International Covenant
on Civil and Political Rights and falling within category Il of the
principles applicable in the consideration of the cases subnitted to the
Wor ki ng G oup.

8. Consequent upon the decision of the Wrking Group declaring the detention
of the above-nentioned persons to be arbitrary, the Wrking G oup requests the
CGovernment of the Republic of Cuba to take the necessary steps to renedy the
situation in order to bring it into conformty with the norns and principles
incorporated in the Universal Declaration of Human R ghts and in the

I nternational Covenant on Civil and Political R ghts.
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DECI SI ON No. 22/1992 (CUBA)
(See annex |1, Decision No. 22/1992.)

DECI SI ON No. 23/1992 (CUBA)
(See annex |1, Decision No. 23/1992.)

DECI SI ON No. 24/1992 ( CUBA)

Communi cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Luis Enrique Linancero Martinez, Ivelise Canejo
Mol ei ro, M guel Angel Fernandez Crespo, José Luis Martinez Vidal,
Franci sco Rosado Torres, Quillernm Canpos Mifi z, Ares Nasco Marrero,
Quillernb Zendn Santos Davilla, Juan Carlos Sierra Pérez, Misés Ariel
Vialart del Valle, Maria Margarita Garcia Val dés on the one hand and the
Republic of Cuba on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Cover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Wrking Goup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the W rking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunstances of the cases, in the context of the allegations nmade and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Conmm ssion on Human Ri ghts
resol ution 1991/ 68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) According to the allegation, Luis Enrique Linancero,
Ivelise Canejo, M guel Angel Fernandez, José Luis Martinez, Francisco Rosado,
GQui Il erno Campos, Ares Nasco, Quillernmp Santos, Juan Carlos Sierra,
Moi sés Ariel Vialart and Maria Margarita Garcia were arrested in January 1990,
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brought before the People's Provincial Tribunal of the Gty of Havana,
convicted by the court of offences against State security and gi ven sentences
ranging fromthree years' linmted freedomto eight to 15 years' inprisonment.
The conmuni cation adds that all those concerned are nenbers of the Youth
Associ ation for Human Ri ghts (AJPDH);

(b) According to the allegation, articles 9, 10, 11, 19 and 20 of the
Uni versal Declaration of Human Rights, articles 9, 14, 19 and 22 of the
I nternational Covenant on Civil and Political R ghts and principle 11 of the
Body of Principles for the Protection of all Persons under any form of
Detention or Inprisonnent have been violated in this case;

(c) The Covernnent states that the persons concerned were inprisoned

for their participation in the Youth Association for Hunman Rights, "an

organi zati on which planned various acts of sabotage and terrorist activities,
and expl osives and ot her equi pnment used for such activities were confiscated
fromthemon their arrest”. They were tried in 1990 and sentenced to the
followi ng terns of inprisonment: Linancero, Canejo, Fernandez (the latter
was al so given a four-year prison termfor an ordinary offence), Mrtinez
and Sierra, 15 years; Rosado, 10 years; Canpos and Nasco, eight years;

(d) The Governnent al so states that Santos, Vialart and
Margarita Garcia recei ved non-custodi al sentences, and were therefore
rel eased;

(e) The report of the Special Representative of the Secretary-Cenera
nmentions this case and indicates that, according to the reports received, the
persons concerned may not have enjoyed full judicial guarantees of due process
and nmay not have had access to defence | awyers; the report points out that
"although there is little information about the trial, it seens that the
accused deni ed being involved in violent activities". According to the
al l egation received by the Special Representative, the Youth Association for
Human Rights is believed by the authorities "to be the arnmed wi ng of the Cuban
Party for Human Ri ghts (PPDHC)";

(f) The report adds that Ledesna has been sentenced to three years
house arrest;

(9) In the absence of any further information, the Wrking G oup takes
it that the persons in question are serving the sentences nentioned by the
Governnent, and that Santos, Vialart and Margarita Garcia have been rel eased,;

(i) Si nce the Government has not provided specific information
concerni ng the charges nade agai nst the persons in question, stating only that
they were planning attacks and were found in possession of explosives, and
since the source also fails to provide firm evidence that they were convicted
solely for exercising the rights of political association and freedom of
expression and opinion, it is inpossible to state with any certainty whet her
or not their detention is arbitrary;

(j) Nor is it possible to take any decision concerning the allegations
of failure to provide judicial guarantees, which are denied by the Government
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inits report, which notes that in all the proceedings referred to in the
conmuni cati on fromthe Wrking Goup of 14 Cctober 1991 the accused had access
to defence | awers and enjoyed the appropriate judicial guarantees;

(k) The net hods of work adopted by the Group provide that if it does
not have enough information to take a decision, the case remains pending for
further investigation and that, if the Wrking Goup considers that it does
not have enough information to warrant keeping the case pending, the case is
filed without further action;

7. In the light of the above, the Wrking Goup decides:

(a) To file the cases of Misés Ariel Vialart del Valle,
Quillernb Zendn Santos Davilla and Maria Margarita Garcia Val dés, since these
persons are at liberty;

(b) To file the cases of Luis Enrique Linancero, Ivelise Cangjo,
M guel Angel Fernandez, José Luis Martinez, Francisco Rosado,
Gui Il erno Campos, Ares Nasco and Juan Carlos Sierra, wthout further action
(See al so annex 11, Decision No. 24/1992.)

DECI SI ON No. 25/1992 (CUBA)
(See annex |1, Decision No. 25/1992.)
DECI SI ON No. 26/1992 (CUBA)

Commmuni cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Rubén Hoyos Ruiz, Mriam Aguilera, Ernesto Diaz
Nodar se, Félix Rodriguez Ranmirez, Fidel Vila, Leonel ma Madi edo,
Orar Pérez, Nérida Pérez Fuentes, Juan Ranbn Ll orens and
Abel ardo Ferreiro Alvarez on the one hand and the Republic of Cuba on
t he ot her.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

Cover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Working Goup. It also expresses its

appreciation for the information provided at its third session by the
Per manent M ssion of Cuba to the United Nations Ofice at Geneva and the
staterment made by the Dean of the Law Faculty of the University of Havana

3. (See paragraph 3 of Decision No. 1/1992.)
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4. In the light of the allegations made, the Wrking G oup wel cones the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunstances of the cases, in the context of the allegations nmade and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Specia
Representative of the Secretary-General pursuant to Comm ssion on Hunman Ri ghts
resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) According to the allegation, Rubén Hoyos Ruiz, Mriam Aguilera,
Ernesto Diaz Nodarse, Félix Rodriguez Ranirez, Fidel Vila, Leonel ma Madi edo
and Orar Pérez, all from Sagua La Grande, Nérida Pérez Fuentes, Juan Randn
Ll orens and Abel ardo Ferreiro Al varez were arrested on 22 March 1990 and
in Septenber were given sentences ranging from18 nonths' linted freedom
to 6 years' inmprisonment. It is added that they are all nenbers of the Cuban
Conmittee for Human Ri ghts (CCPDH);

(b) According to the allegation, articles 9, 10, 11, 19 and 20 of
t he Universal Declaration of Human Rights, articles 9, 14 and 19 of the
I nternational Covenant on Civil and Political R ghts and principle 11 of the
Body of Principles for the Protection of Al Persons under Any Form of
Detention or Inprisonnent have been violated in this case;

(c) The Government states that "in case No. 6 of 1991 before the
People's Provincial Court of Villa Cara, a group of persons engaged in the
preparation and distribution of panphlets and other forns of incitenent
agai nst the social order were arrested". The persons concerned received the
follow ng sentences: (i) Rubén Hoyos, six years; (ii) Félix Rodriguez,
four years; (iii) Fidel Vila Linares, five years; (iv) Orar Pérez Moral es,
two years; (vi) Juan Ramdn Ll orens Herneta, one year and six nmonths, a
sentence which expired on 17 June 1992;

(d) The Governnent adds that the case contains no record of prison
sentences for Mriam Aguilera, Ernesto Diaz, Leonel na Madi edo, Nérida Pérez
Fuentes and Abel ardo Ferreiro;

(e) The report of the Special Representative of the Secretary-Ceneral
mentions this situation and indicates that, according to the reports received,
M. Hoyos Ruiz was sentenced for "unlawful association and subversive
propaganda”". Confirmation that MriamAguilera is at liberty ("reported to
have been arrested ...") may al so be deduced fromthe Special Representative's
report, and al so Abel ardo Ferreiro ("Jacinto Abelardo Tenreiro Alvarez ... on
22 March 1990 he is reported to have been arrested, together wth other
menbers of the Commttee ..."). As regards Leonel na or Leonela Madi edo, the
Speci al Representative refers to "Leonel Madiedo" as a nenber of the sane
Conmittee arrested on the sane day and reported to be awaiting trial accused
of eneny propaganda;
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(f) The report adds that Ledesna was sentenced to three years' house
arrest;

(9) The CGovernnent has not accused the detainees of any act
constituting violence or other act of this kind. It has nmerely stated that
they were sentenced "for preparing and distributing panphlets and other forns
of incitenent against the social order"”;

(h) The preparation and distribution of panphlets constitutes a
legitimate exercise of the freedom of expression and opinion recognized in
article 19 of the Universal Declaration of Human Rights and article 19 of the
International Covenant on CGivil and Political Rights. Since it is nmentioned
that all the detainees are nenbers of the Cuban Committee for Human R ghts,
the Worki ng Group concl udes that freedom of association, recogni zed by
article 20 of the Universal Declaration of Human Rights and article 22 of the
I nternational Covenant on Civil and Political Rights, is also affected in this
case;

(i) According to the nethods of work of the Wirking Goup, as referred
to in paragraph 3 of this decision, detention deriving fromacts constituting
the exercise, inter alia, of the rights to freedom of expression and opi ni on
and association is arbitrary;

(j) In the absence of any further information, the Wrking G oup takes
it that Mriam Aguilera, Ernesto Diaz, Leonela or Leonel ma Mudi edo,
Néri da Pérez and Abelardo Ferreiro did not receive sentences and are at
liberty, and that Juan Randbn Llorens is also free, having been rel eased on
conpl eting his sentence on 17 June 1992;

(k) The net hods of work adopted by the Wbrking G oup provide that if
t he person has been rel eased, for whatever reason, since the Wrking G oup
took up the case, the case if filed. Although the Working Group at its
third session reserved the right to decide on a case-by-case basis on the
arbitrariness or otherw se of detention, the conplete |ack of information from
the source does not allowit to do so in the present situation.

7. In the light of the above, the Wrking Goup decides:

(a) The cases of Mriam Aguilera, Ernesto Diaz Nodarse, Leonela or
Leonel ma Madi edo, Nérida Pérez Fuentes, Abelardo Ferreiro Al varez and
Juan Ramdn Llorens are filed since these persons are at |iberty;

(b) The detention of Rubén Hoyos Ruiz, Félix Rodriguez Ramirez,
Fidel Vila and Omar Pérez is declared to be arbitrary, being in contravention
of articles 9, 11, 19 and 20 of the Universal Declaration of Human Ri ghts and
articles 9, 14, 19 and 22 of the International Covenant on Cvil and Political
Rights and falling within category Il of the principles applicable in the
consi deration of the cases subnitted to the Working G oup.

8. Consequent upon the decision of the Wrking Group declaring the detention
of the persons nentioned above to be arbitrary, the Wrking G oup requests the
Government of the Republic of Cuba to take the necessary steps to renedy the
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situation in order to bring it into conformty with the norns and principles
incorporated in the Universal Declaration of Human Ri ghts and in the
International Covenant on Civil and Political R ghts.

(See al so annex 11, Decision No. 26/1992.)
DECI SI ON No. 27/1992 (CUBA)
(See annex |1, Decision No. 27/1992.)
DECI SI ON No. 28/1992 (CUBA)

Commmuni cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Aurea Feria Cano, JesUs Contreras,
Adol fo Gonzéal ez Cruz, Mayra Gonzal ez Linares and Enrique Martinez
Martinez on the one hand and the Republic of Cuba on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

Cover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with appreciation the infornmation forwarded by

t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Wrking Goup. The Wrking Goup al so
expresses it appreciation for the information provided at its third session by
the Permanent M ssion of Cuba to the United Nations Ofice at Geneva and the
statement nmade by the Dean of the Law Faculty of the University of Havana

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
believes that it is in a position to take a decision on the facts and
circunstances of the cases, in the context of the allegations made and the
response of the Governnent thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) According to the allegation, Aurea Feria Cano, JesUs Contreras,
Adol fo Gonzéal ez Cruz, Mayra Gonzal ez Linares and Enrique Martinez Martinez
were arrested on 22 January 1990 and sentenced on 13 Novenber to prison terns
ranging fromtwo to five years. It is added that they are nenbers of the
"I ndi o Feria Denocratic Union";
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(b) According to the allegation, articles 9, 10, 11, 19 and 20 of the
Uni versal Declaration of Human Rights and articles 9, 14, 19 and 22 of the
I nternational Covenant on Civil and Political Rights have been violated in
this case;

(c) The Government states that the detainees "were part of the 'Indio
Feria' counter-revolutionary group, with which they engaged in the preparation
and distribution of eneny propaganda". |t indicates that the detai nees were
sentenced in case No. 26 of 1990 by the People's Provincial Court of the City
of Havana to the followi ng prison ternms: (i) Aurea Feria Cano, five years;
(ii1) JesUs Contreras Ml an, six years; (iii) Luis Enrique Martinez,
three years; and Adol fo Gonzéal ez, two years, a sentence due to run unti
11 April 1992. However, the last-nmentioned was rel eased from prison
on 12 July 1991 for good conduct;

(d) The CGovernnent adds that Mayra Gonzal ez did not receive a prison
sentence and is at |iberty;

(e) The report of the Special Representative of the Secretary-Cenera
states that Aurea Feria had al ready been detained for four days from
25 Decenber 1989 accused of attenpting to obtain asylumin enbassies of
soci alist countries. The report states that Jesls Contreras, Adolfo Gonzal ez,
Mayra Gonzal ez and Enrique Martinez are nenbers of the Indio Feria Denbcratic
Union and that they are still in prison serving sentences for the offence of
"eneny propaganda”;

(f) The CGovernnent's reply was transnmitted to the source that subnitted
t he communi cation in February 1992, but no response has yet been received,

(9) The CGovernnent has accused the detainees of acts constituting a
legitimate exercise of the rights of association ("formng part of a group"
described as counter-revolutionary) and freedom of expression and opini on
(preparation and distribution of propaganda whi ch the Governnent considers
to be eneny propaganda). The Governnment report does not provide any grounds
for concluding that the group is counter-revol utionary, nor does it indicate
what woul d constitute a counter-revol utionary group or to what eneny the
propaganda prepared and distributed refers;

(1) According to the Wirking Group's nmethods of work, as referred to in
paragraph 3 of this decision, detention deriving fromacts constituting the
exercise of, inter alia, the rights to freedom of expression and opini on and
association is arbitrary;

(j) In the absence of any further information, the Wrking G oup takes
it that Mayra Gonzal ez did not receive a sentence and is at liberty and that
Adol fo Gonzéal ez Cruz has al so been free since 12 July 1991 foll ow ng the
comutation of his sentence;

(k) The net hods of work adopted by the Wbrking G oup provide that if
t he person has been rel eased, for whatever reason, since the Wrking G oup
took up the case, the case if filed. Although the Wrking Group at its



E/ CN. 4/ 1993/ 24
page 73

third session reserved the right to decide on a case-by-case basis on the
arbitrariness or otherwi se of detention, the conplete |ack of information
fromthe source does not allowit to do so in the present situation

7. In the light of the above, the Wrking Goup decides:

(a) The cases of Mayra Gonzal ez Linares and Adol fo Gonzalez Cruz are
filed since these persons are at |iberty;

(b) The detention of Aurea Feria Cano, JesUs Contreras and
Enrique Martinez Martinez is declared to be arbitrary, being in contravention
of articles 9, 11, 19 and 20 of the Universal Declaration of Human Ri ghts and
articles 9, 14, 19 and 22 of the International Covenant on Cvil and Politica
Rights and falling within category Il of the principles applicable in the
consi deration of the cases submitted to the W rking G oup

8. Consequent upon the decision of the Wrking Group declaring the detention
of the persons nentioned above to be arbitrary, the Wrking G oup requests the
Government of the Republic of Cuba to take the necessary steps to renedy the
situation in order to bring it into conformty with the norns and principles
incorporated in the Universal Declaration of Human Rights and in the
International Covenant on Civil and Political R ghts.

(See al so annex 11, Decision No. 28/1992.)
DECI SI ON No. 29/ 1992 (CUBA)

Conmmmuni cati on addressed to the Governnent of Cuba on
14 Cctober 1991.

Concerning: Jorge Quintana and Carlos Ortega on the one hand and
t he Republic of Cuba on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

CGover nment concerned the above-nenti oned comuni cation received by it and
found it to be adnissible in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within 90 days of
the transnmittal of the letter by the Wirking Goup. The Wrking Goup al so
expresses its appreciation for the information provided at its third session
by the Pernmanent M ssion of Cuba to the United Nations Ofice at Geneva and
the statenent nade by the Dean of the Law Faculty of the University of Havana.

3. (See paragraph 3 of Decision No. 1/1992.)

4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Republic of Cuba. The Wbrking G oup
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believes that it is in a position to take a decision on the facts and
ci rcunst ances of the cases, in the context of the allegations nade and the
response of the Government thereto.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, had al so taken into account the report of the Special
Representative of the Secretary-General pursuant to Comm ssion on Human Ri ghts
resol ution 1991/ 68 (E/ CN. 4/1992/27).

6. The Worki ng Group considers that:

(a) According to the allegation, Jorge Quintana and Carlos Ortega were
arrested on 7 Novenber 1990 and sentenced to three years' linited freedom for
of fences against State security;

(b) According to the allegation, articles 9, 10, 11 and 19 of the
Uni versal Declaration of Human Rights, articles 9, 14 and 19 of the
International Covenant on Givil and Political R ghts and principle 11 of the
Body of Principles for the Protection of Al Persons under Any Form of
Detention or Inprisonnent have been violated in this case;

(c) The CGovernment states that Quintana Silva was sentenced to a
non- custodi al penalty for the offence of "other acts against State security";
"however, since the conditions and requirenents of the penalty were infringed,
t he neasure was revoked by the People's Provincial Court of the Gty of Havana
and replaced by one of inprisonnment for the tine remaining until conpletion of
the sentence on 3 March 1993";

(d) The Government states, with respect to Ortega Pifiero, that he was
sentenced to one year's limted freedom- but not to inprisonment; he
conpl eted his sentence on 3 January 1991 and is now free;

(e) The report of the Special Representative of the Secretary-Cenera
nmentions this situation and indicates that, according to the reports received,
Qui ntana was sentenced for "eneny propaganda” and Otega sentenced to three
years' restricted freedomas a nmenber of the "Seguidores de Mello" group who
had sent a critical letter to the | eaders of the Young Comuni sts' League
expressing disagreement with the way the country was bei ng governed;

(f) The CGovernnent's reply was transnmitted to the source that subnitted
t he conmuni cation in February 1992, but no response has yet been received,

(9) The Covernnent has not accused the detainee of any act constituting
vi ol ence or other act of this kind. It has nmerely stated that the penalty
was "for the offence of other acts against State security", a charge so
vague as not to justify detention. The information provided by the Speci al
Representati ve as nenti oned above points to the conclusion that the reason for
Quintana's arrest mght be the letter he sent to the Young Comuni sts' League,
an act which would constitute a legitimte exercise of his right to freedom of
expressi on and opini on

(h) In the absence of any further information, the Wrking Goup takes
it that M. Ortega has been at liberty since 3 January 1991
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(i) The net hods of work adopted by the W rking G oup provide that if
the person has been rel eased, for whatever reason, since the Wrking G oup
took up the case, the case if filed. Although the Wrrking Goup at its
third session reserved the right to decide on a case-by-case basis on the
arbitrariness or otherwi se of detention, the conplete |ack of information from
the source does not allowit to do so in the present situation
7. In the light of the above, the Wrking Goup decides:

(a) The case of Carlos Ortega is filed since this person is at |iberty;

(b) The detention of Jorge Quintana is declared to be arbitrary, being
in contravention of articles 9, 11 and 19 of the Universal Declaration of
Human Rights and articles 9, 14 and 19 of the International Covenant on G vi
and Political Rights and falling within category Il of the principles
applicable in the consideration of the case subnmitted to the Wrking G oup
8. Consequent upon the decision of the Wrking Group declaring the detention
of Jorge Quintana to be arbitrary, the Wrking Goup requests the Government
of the Republic of Cuba to take the necessary steps to renedy the situation in
order to bring it into conformty with the norns and principles incorporated
in the Universal Declaration of Hunman Rights and in the International Covenant
on Civil and Political Rights.

(See al so annex 11, Decision No. 29/1992.)
DECI SI ON No. 30/1992 (CUBA)
(See al so annex 11, Decision No. 30/1992.)
DECI SI ON No. 31/1992 (CUBA)
(See annex |1, Decision No. 31/1992.)
DECI SI ON No. 32/1992 (CUBA)
(See annex |1, Decision No. 32/1992.)
DECI SI ON No. 33/1992 (CUBA)
(Case pending for further investigation.)
DECI SI ON No. 34/1992 (MEXI CO
(See annex |1, Decision No. 34/1992.)
DECI SI ON No. 35/1992 ( UGANDA)

(See al so annex 11, Decision No. 35/1992.)
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DECI SI ON No. 36/1992 (| SRAEL)

Communi cati on addressed to the Governnent of |srael on
31 January 1992.

Concerning: Dr. Rabah Hassan Abdul Aziz Mhana and
Mahnmoud Muhanmmad Muhanmmad Eid on the one hand and the State of |srae
on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

Cover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with concern that to date no infornati on has been
forwarded by the Government concerned in respect of the cases in question

Wth the expiration of nore than ninety (90) days fromthe transnmittal of the
letter by the Wirking Group, it is left with no option but to proceed to

render its decision in respect of each of the cases of alleged arbitrary
detention brought to its know edge.

3. (Sane as in Decision No. 1/1992.)
4. In the light of the allegations made, the Wrking G oup woul d have
wel coned t he cooperation of the Government of Israel. |In the absence of any

i nformati on fromthe Government, the Wrking Goup believes that it isin a
position to take a decision on the facts and circunstances of the case,
especially since the facts and all egati ons contained in the comuni cati on have
not been chal | enged by the Governnent.

5. In the case of Dr. Rabah Hassan Abdul Aziz Mhana the facts suggest that
Israeli soldiers on 28 Cctober 1991 arrested him w thout a warrant, at the
Mlitary Headquarters in Gaza where he had attended a brief neeting at the
request of the Gvil Administration. The facts as alleged al so reveal that
Dr. Mhana was originally held in Kateba (Ansar Il1) Mlitary Detention Centre
in Gaza and was transferred to Ketziot Mlitary Detention Centre in the Negev
desert outside the Cccupied Territories on 3 Novenber 1991. Fromthe facts
alleged it is also learnt that Dr. Mhana is being accused by the authorities
of being an active nenber of the outlawed Popul ar Front for the Liberation of
Pal esti ne.

6. In the case of Mahmoud Muhanmad Muhammad Eid, he is said to be held at
the Ketziot Mlitary Detention Centre in the Negev desert on a one-year

adm ni strative detention order issued by a mlitary conmander on

17 March 1991. To date he has not been infornmed of the offences for which
he has been accused.

7. In the light of the above, the Wrking Goup decides:

(a) The detention of Dr. Rabah Hassan Abdul Aziz Mhana cannot be
justified on any legal basis. It is declared to be arbitrary, being in
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contravention of articles 9, 10, 11, 19 and 20 of the Universal Declaration of
Human Rights and articles 9, 14, 19 and 21 of the International Covenant on
Cvil and Political Rights to which Israel is a party, and falling within
category Il of the principles applicable in the consideration of the cases
subnmitted to the Wrking G oup;

(b) The detention of Mahmoud Muhamad Muhanmad Ei d cannot be justified
on any legal basis. It is declared to be arbitrary, being in contravention of
articles 9, 10 and 11 of the Universal Declaration of Human Ri ghts and
articles 9 and 14 of the International Covenant on G vil and Political Rights
to which Israel is a party, and falling within category Il of the principles
applicable in the consideration of the cases subnitted to the Wrking G oup.

8. Consequent upon the decision of the Wrking Group declaring the detention
of Dr. Rabah Hassan Abdul Aziz Mbhana and Mahnoud Muhamad Muhanmad Eid to be
arbitrary, the Wrking Goup requests the CGovernnent of Israel to take the
necessary steps to renedy the situation in order to bring it into conformty
with the nornms and principles incorporated in the Universal Declaration of
Human Rights and in the International Covenant on Cvil and Political Rights.

DECI SI ON No. 37/1992 ( SUDAN) *

Conmmmuni cati on addressed to the Governnent of the Sudan on
14 Cctober 1991.

Concerning: Al bino Akol Akol, Stanislaus Apping, Henri Chol Tong,
M rghani Babi ker, Awad Salatin Darfur, Orar Ali Serabal, Mhanmed Sayegh
Hassan Yousif, Gordon M cah Kur, Professor Mses Mcar,
Prof essor Ri chard Hassan Kal am Sakit and Dr. Ahmed Gsman Siraj on the
one hand and the Republic of the Sudan on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Cover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases in question within ninety
(90) days of the transmittal of the letter by the Wrking G oup.

3. (Sane as in Decision No. 1/1992.)

* By note dated 7 Decenber 1992, addressed to the Centre for Human
Ri ghts, the Permanent M ssion of the Republic of the Sudan to the
United Nations OFfice at Geneva inforned the Wrrking Goup that "with regard
to Decision No. 37/1992, Dr. Ahnmed Gsman Siraj has been rel eased pursuant to
Presidential Decree No. 306/92".
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4. In the light of the allegations made, the Wrking G oup wel comes the
cooperation of the Governnent of the Sudan. |In the context of the information

recei ved fromthe Governnment, the Wrking Group believes that it is in a
position to take a decision on the facts and circunstances of the case, in the
light of the allegations made and the response of the Governnent thereto.

5. (a) In respect of Dr. Ahnmed Gsman Siraj, Head of the Psychol ogy
Department at the University of Khartoum and Cultural Secretary of the banned
Sudan Medi cal Association, the Government has not responded to the allegations
that Dr. Siraj is still being detained at Kober prison in Khartoum after his
sentence to death was comuted to 15 years of prison. The Governnent has al so
not responded to the allegation that the trial of Dr. Siraj, culmnating in

t he pronouncenent of the death sentence, lasted only a few nminutes and that at
the tine of the trial he was not allowed any |l egal representation, nor has he
since been allowed to appeal to a higher court. 1In the absence of an
appropriate response fromthe Governnent, the Wrking G oup considers the

al l egations nade in respect of Dr. Siraj to be correct;

(b) The Working Group al so takes note of the fact that
M. Stanislaus Apping and Henri Chol Tong have been charged by a court
ruling and are awaiting sentence, to be carried after approval of sentence.
The nature of the charge, however, has not been clarified. The Wrking G oup
is also not made aware of the authority which is to approve the sentence and
t he procedure in respect thereof;

(c) The Working Group has taken note of the fact that Al bino Akol Akol,
M rghani Babi ker, Awad Salatin Darfur, Orar Ali Serabal, Mhanmed Sayegh
Hassan Yousif, Gordan M cah Kur, Professor Mses Micar and
Prof essor Ri chard Hassan Kal am Sakit are no |onger in detention.

6. In the light of the above, the Wrking Goup decides:

(a) The detention of Dr. Ahmed Gsman Siraj and his continued detention
cannot be justified on any legal basis. It is declared to be arbitrary, being
in contravention of articles 9, 10, 11, 19 and 20 of the Universal Declaration
of Human Rights and articles 9, 14, 19 and 21 of the International Covenant on
Cvil and Political Rights, to which the Republic of the Sudan is a party, and
falling within category Il of the principles applicable in the consideration
of cases submitted to the Working G oup;

(b) To file the cases in respect of Stanislaus Apping and
Henri Chol Tong wi thout further action, unless fresh information is brought
to the attention of the Wrking G oup;

(c) To file the cases in respect of the detention of Al bino Akol Akol,
M rghani Babi ker, Awad Salatin Darfur, Orar Ali Serabal, Mhamed Sayegh
Hassan Yousif, Gordan M cah Kur, Professor Mdses Macar, and
Prof essor Richard Hassan Kal am Sakit in the light of the fact that they are
no | onger in detention.

7. Consequent upon the decision of the Wrking Group declaring the detention
of Dr. Ahned Gsnman Siraj to be arbitrary, the Wrking Goup requests the
Republic of the Sudan to take the necessary steps to renedy the situation in
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order to bring it into conformty with the norns and principles incorporated
in the Universal Declaration of Hunan Rights and in the International Covenant
on Civil and Political Rights.

(See al so annex 11, Decision No. 37/1992.)
DECI SI ON No. 38/1992 ( MOROCCO)

Conmmmuni cati on addressed to the Governnent of the Kingdom of Morocco
on 14 Cctober 1991

Concerning: Driss Achebrak, Abdallah Akaou, Kouin Amarouch
Abdel | ati f Bel kebir, Ham d Bendourou, Abdel azi z Bi nbi ne, Ahned Bouani at e,
Ahmed Bouhi ha, Abdel kri m Chaoui, Abdel aziz Daoudi, Dris Daroughi
Ahmed El ouafi, Mhaned el - Haf yaoui, Akka el - Maj doub, Mhaned Ghal oul
Mohaned Mansatte, Ahned Marzak, Mhaned Muj ahid, Ahned Mirek,

Lahcen Qussayad, Ahmed Rajali, Abdel kri m Saoudi, Muden Sefri oui
Bouchai b Ski ka on the one hand and the CGovernnent of the Ki ngdom of
Mor occo on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of the work adopted by it (E CN 4/1992/20, chapter I1), and in order to carry
out its task with discretion, objectivity and i ndependence, forwarded to the
Gover nnent concerned the above-nenti oned conmunication received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with appreciation the infornmation forwarded by
t he Government concerned on 17 February 1992 in respect of the above-nentioned
conmuni cat i on.

3. (Sane as in decision No. 1/1992.)

4, According to the conmunication subnmitted by the source, a sumary of
whi ch was forwarded to the Governnent of Mrocco, 61 soldiers, including those
sentenced in 1972 by the military court of Kenitra for involvenent in an
attenpt on the life of the King, were transferred in 1973 to the unofficia
detention centre of Tazmanmart. According to the source, three of themwere
sentenced to life inprisonnent and the others to prison terns ranging from
3 to 20 years. According to the source, since 1973 these persons have been
hel d i ncomuni cado, without access to their |lawers or the right to receive
visits fromor communicate with their famlies, in inhuman conditions of
detention. The source has supplied the nanmes of 24 of these detainees, as
wel |l as the duration of their sentences, indicating that they continue to be
det ai ned beyond the expiry of their sentences. The nanes of these soldiers
are given bel ow.

5. Wiile it appreciates the reply of the Governnment of Morocco dated

17 February 1991 as a positive sign of cooperation, the Wrking G oup
considers that this reply is linmted to vague statenents, since it nerely

i ndicates that "the cases of the soldiers inprisoned follow ng the events of
1972 have been settled and all the soldiers who were inprisoned have been
released". It is therefore inconplete and insufficient. The reply fromthe
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CGovernment of Mdrocco is limted to this general reference and indicates
neither the nanmes nor the nunber of the persons who have allegedly been
rel eased nor the date of their alleged rel ease.

6. According to the source, the persons referred to above have been kept in
detention beyond the expiry of their sentences and can be divided into three
groups:

(a) Per sons who have been rel eased, including Abdel azi z Bi nbi ne,
Ahmed El ouafi and Abdel azi z Daoudi ;

(b) Koui n Amar ouch and Hami d Bendourou, who died in detention
(c) QO hers who are still in detention in a secret prison

7. The Working Group is not in possession of all the facts, on the basis of
which it could have taken a decision as to whether the detention of these
persons was arbitrary or not, or resulted fromserious violations of the rules
regarding the right to a fair trial in respect of the judgenents rendered

agai nst them

8. The Working G oup deened it appropriate to transmit this information to
t he Speci al Rapporteur on the question of torture.

9. In the light of the allegations made, the Governnment's reply and the
source's reactions to that reply, the Wrking G oup believes, on the other
hand, that it is in a position to take a decision regarding the detention of
t hese persons beyond the expiry of their sentences.

10. In the light of the above, and without it being possible to draw any
conclusion fromthe present decision as to the fairness or otherw se of the
trial culmnating in the sentences of inprisonnent, the Wrking G oup decides:

(a) The detention of Driss Achebrak, Abdallah Akaou
Abdel I ati f Bel kebir, Ahmed Bouamnl ate, Ahmed Bouhi ha, Abdel kri m Chaoui
Dri s Daraoughi, Mhaned el - Haf yaoui, Akka el - Maj doub, Mhaned Chal oul
Mohanmed Mansatte, Ahned Marzak, Mhaned Muj ahid, Ahned Mirek,
Lahcen Qussayad, Ahnmed Rajali, Abdel krim Saoudi, Muden Sefrioui and
Bouchai b Ski ka beyond the execution of their sentences is declared to be
arbitrary as it manifestly cannot be justified on any |legal basis and falls
within category | of the principles applicable in the consideration of the
cases submtted to the Wrking G oup

(b) Regardi ng both the case of Kouin Amarouch and Ham d Bendourou, who
allegedly died in prison, and the possible rel ease of Abdel azi z Bi nbi ne,
Ahmed El ouafi and Abdel azi z Daoudi, the Wrking G oup considers any
continuation of their detention beyond the expiry of their sentences to be
arbitrary under category |I of the principles applicable in the consideration
of the cases submitted to the Wrking G oup;

(c) The Working G oup decides, furthernore, to transmt the information
concerning the human and material conditions of the detention to the Specia
Rapporteur on the question of torture.
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11. Consequent upon the decision of the Wrking Group declaring the detention
of the persons nentioned above to be arbitrary, the Wrking G oup requests the
CGovernment of Mdrocco to take the necessary steps to renedy the situation, in
order to bring it into conformty with the norns and principles incorporated
inarticle 9 of the Universal Declaration of Hunan Rights and article 9 of the
International Covenant on Civil and Political R ghts, to which Mrocco is a

party.
DECI SI ON No. 39/1992 ( MALAYSI A)

Communi cati on addressed to the Governnent of Ml aysia on
31 January 1992.

Concerning: Vincent Chung on the one hand and the Government of
Mal aysi a on the ot her

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with concern that to date no infornmati on has been
forwarded by the Government concerned in respect of the cases in question

Wth the expiration of nore than ninety (90) days fromthe transnmittal of the
letter by the Wirking Group, it is left with no option but to proceed to

render its decision in respect of each of the cases of alleged arbitrary
detention brought to its know edge.

3. (Sane as in Decision No. 1/1992.)

4, According to the allegation by the source, the sumary of which was
forwarded by the Wirking Group to the Governnment of Malaysia in the form of

t he above-nenti oned conmuni cation, Vincent Chung, aged 48, the admi nistrator
and personnel manager of |nnoprise Foundation, a hol ding conpany of the Sabah
Foundati on, was arrested on 16 January 1991 by officers of the Karamunsing
police at Karanunsing police station, Kota Kinabalu. According to the source,
he was transferred to Kanmunting Detention Centre, Taiping, Perak State, where
he was held for involvenent in a plot "to take Sabah out of the Federation of
Mal aysi @a". The source indicates that Vincent Chung is a well-known supporter
of the Parti Bersatu Sabah, the United Sabah Party, a legal political party
which currently forns the state government. According to the source, the
accusation agai nst Vincent Chung cannot be substantiated by any evi dence by
the federal authorities; he is being held in detention under section 8 of the
Internal Security Act, which neans that the opportunities for himto seek
redress fromthe courts are extrenmely limted.

5. Bearing in mind the allegations made, the Wrking G oup woul d have
wel coned the cooperation of the Governnment of Malaysia. In the absence of any
i nformati on fromthe Governnment, the Wrking Goup believes that it isin a
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position to take a decision on the facts and circunstances of the case,
especially since the facts and all egati ons contained i n the comuni cati on have
not been chal | enged by the Governnent.

6. The facts submitted to the Working Group for its appreciation indicate
that the arrest of Vincent Chung in January 1991 and his ensuing detention
since then can be attributed solely to the fact that he exercised his right to
express his opinions, a right guaranteed by article 19 of the Universa

Decl arati on of Human Rights and by article 19 of the International Covenant on
Cvil and Political Rights, and his right to freedom of peaceful assenbly and
association, a right guaranteed by article 20 of the Universal Declaration of
Human Rights and by articles 21 and 22 of the International Covenant on G vi
and Political Rights.

7. Moreover, there is no indication that, by so doing, he had recourse to
vi ol ence or threatened in any way national security, public order, public
health or norals and the rights or reputation of others in the conditions set
forth in article 29 (2) of the Universal Declaration of Human Ri ghts and
article 19 (3) of the International Covenant on Cvil and Political Rights.

8. In the light of the foregoing, the Wrking G oup decides as follows:

The detention of Vincent Chung is declared to be arbitrary, being
in contravention of articles 19 and 20 of the Universal Declaration of
Human Rights and of articles 19, 21 and 22 of the International Covenant
on Civil and Political Rights and falling within category Il of the
principles applicable to the consideration of the cases subnitted to the
Wor ki ng G oup.

9. Consequent upon the decision of the Wirking Group declaring the detention
of Vincent Chung to be arbitrary, the Wrking G oup requests the Government of
Mal aysia to take the necessary steps to renedy the situation, so as to conply
with the provisions and principles incorporated in the Universal Declaration

of Human Rights and in the International Covenant on Cvil and Politica

Ri ght s.

DECI SI ON No. 40/ 1992 (SAUDI ARABI A)

Communi cati on addressed to the Governnent of Saudi Arabia on
31 January 1992.

Concerni ng: Mhanmed al - Fassi on the one hand and the Government
of Saudi Arabia on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter I1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

CGover nment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with concern that to date no infornmati on has been
forwarded by the Government concerned in respect of the cases in question
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Wth the expiration of nore than ninety (90) days fromthe transmttal of the
letter by the Wirking Group, it is left with no option but to proceed to
render its decision in respect of each of the cases of alleged arbitrary
detention brought to its know edge.

3. (Sane as in Decision No. 1/1992.)

4, According to the allegation by the source, the sumary of which was
forwarded by the Wirking Group to the Governnment of Saudi Arabia in the form
of the above-nenti oned commruni cati on, Shei k Mohammed al - Fassi, aged 38, a
Saudi Arabi an busi nessman, was arrested on 2 Cctober 1991 by nenbers of the
Jordani an security forces at the Intercontinental Hotel in Amman, Jordan,
where he was visiting menbers of his famly living in Aman. The source

i ndi cates that, on the same day, he was handed over to Saudi Arabian officials
who had requested his extradition. According to the source, he was detained
for four and a half nmonths at a secret location in R yadh, Saudi Arabia. The
reason for his detention was his critical position towards the Government of
Saudi Arabia during the @ulf war, according to the source which also indicates
t hat Mbhammed al - Fassi made statenents in the press and on radio calling for
reforms and for a denocracy in Saudi Arabia. After the war, he is said by the
source to have organized a fund to send humanitarian aid to Iraq. The source
al so indicates that his arrest was ordered by the Saudi CGovernnent and that no
charges based on | egi sl ati on have been brought agai nst him

5. In the light of the allegations nade, the Wrking G oup woul d have

wel coned the cooperation of the Government of Saudi Arabia. In the absence of
any information fromthe CGovernnent, the Wrking Goup believes that it is in
a position to take a decision on the facts and circunstances of the case,
especially since the facts and all egati ons contained i n the comuni cati on have
not been chal | enged by the CGovernnent.

6. The facts submitted to the Working Group for its appreciation indicate
that the arrest of Mhamred al - Fassi in October 1991 and his ensuing detention
can be attributed to the fact that he exercised his right to freedom of

opi nion and expression, a right guaranteed by article 19 of the Universa

Decl arati on of Human Rights and by article 19 of the International Covenant on
Cvil and Political Rights.

7. Moreover, there is no indication that, by so doing, he had recourse to
vi ol ence or threatened in any way national security, public order, public
health or norals and the rights or reputations of others in the conditions set
forth in article 29 (2) of the Universal Declaration of Human Ri ghts and
article 19 (3) of the International Covenant on Cvil and Political Rights.

8. In the light of the foregoing, the Wrking Goup decides as foll ows:

The detention of Mhammed al -Fassi is declared to be arbitrary,
being in contravention of articles 9 and 19 of the Universal Declaration
of Human Rights, articles 9 and 19 of the International Covenant on G vi
and Political Rights, and Principle 2 of the Body of Principles for the
Protection of Al Persons under Any Form of Detention or Inprisonnent and
falling within category Il of the principles applicable to the
consi deration of the cases submitted to the W rking G oup
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9. Consequent upon the decision of the Wrking Group declaring the detention
of Mohanmed al -Fassi to be arbitrary, the Wrking Goup requests the
Covernment of Saudi Arabia to take the necessary steps to renedy the

situation, so as to conply with the provisions and principles incorporated in

t he Universal Declaration of Human Rights and in the International Covenant on
Cvil and Political Rights.

DECI SI ON No. 41/1992 (CH LE)
(See annex |1, Decision No. 41/1992.)
DECI SI ON NO. 42/ 1992 (CUBA)
Communi cati on addressed to the Governnment of Cuba on 8 April 1992.

Concerning: Sebastian Arcos Bergnes on the one hand and the
Republi ¢ of Cuba on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by

t he Government concerned in respect of the case in question within 90 days of
the transnmittal of the letter by the Wrking Goup. The Wrking Goup al so
notes with satisfaction the cooperation displayed by the Governnent of Cuba in
the formof the oral explanations given by the Dean of the Law Faculty of
Havana University, Dr. Julio Fernandez Bultes, during its third session.

3. (See paragraph 3 of Decision No. 1/1992.)

4, In the light of the allegations nade, the Wrking G oup wel cones the
cooperation of the Governnent of Cuba. The Wrking Goup believes that it is
in a position to take a decision on the facts and circunstances of the case,
in the context of the allegations nade and the response of the Governnent

t her et o.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the United Nations Secretary-Ceneral,

M. Rafael Rivas Posada, pursuant to Conmmi ssion on Human Ri ghts

resol ution 1991/68 (E/ CN. 4/1992/27).

6. The Working Group considers that:

(a) According to the allegation, Sebastian Arcos Bergnes, Vice-Chairman
of the Cuban Conmittee for Human Ri ghts, was arrested, in Havana on
15 January 1992, together with two other individuals, who were subsequently
rel eased, because he was named by three persons accused of and tried for
entering the country illegally, with whomthe source maintains, he had no
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associ ati on whatever. The persons tried for illegal entry into Cuba said that
Arcos was a person who could be contacted in case of difficulty. It is

al l eged that, although he has a defence counsel, "he has had only linited
access to hinf. It is further alleged that Arcos was arrested because of his
activity as Vice-Chairman of the Conmittee and because he exercised his right
to freedom of expression and association

(b) According to the allegation, there have been violations in this
case of articles 9, 10, 11, 19 and 20 of the Universal Declaration of Human
Rights, articles 9, 14, 19 and 21 of the International Covenant on Cvil and
Political Rights (although the State of Cuba is not a party to the latter
instrument, its provisions forman integral part of the Wrking Goup's
mandat e under Comm ssion on Human Rights resolution 1991/42, as decided in
del i beration 02, adopted by the Group on 23 March 1992, with a viewto
determining the arbitrariness or otherw se of detention) and principles 11, 18
and 24 of the Body of Principles for the Protection of Al Persons under Any
Form of Detention or |nprisonnent;

(c) The CGovernnent of the Republic of Cuba has said that Arcos is,
i ndeed, being detained and is being tried in crimnal case No. 24 of 1992 for
al l eged crimes against State security and that his case is at the
i nvestigation stage, with all the guarantees provided for in Cuba's interna
| egi slation. The Government does not specify facts which could justify his
deprivation of liberty;

(d) The Speci al Representative of the United Nations Secretary-General
in the above nentioned report on the situation of Cuba, does not nention this
situation;

(e) In the absence of any further information on the facts, the Wrking
Goup takes it that the only reason he is deprived of his freedomis his
activity as Vice-Chairman of the Cuban Conmittee for Human Rights and the fact
that he was naned by the persons who were being tried for illegal entry into
the country, which is considered according to the information supplied by the
CGovernment, as a suspected of fence against State security;

(f) The deprivation of liberty on account of the legitimte exercise of
the rights of association and of freedom of opinion and expression is regarded
by the Wrking Goup, in conformity with the principles nmentioned in
paragraph 3 of this decision, which were considered and approved by the
Conmi ssion on Human Rights, as reflected in resolution 1992/28, as arbitrary
detention falling within category II

7. In the light of the above, the Wrking Goup decides:

The detention of Sebastian Arcos Bergnes is declared to be
arbitrary, being in contravention of articles 9, 10, 11, 19 and 20
of the Universal Declaration of Human Rights and articles 9, 14, 19
and 21 of the International Covenant on Cvil and Political Rights
and falling within category Il of the principles applicable to the
consi deration of the cases submitted to the Wrking G oup
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8. Consequent upon the decision of the Wrking Group declaring the detention
of Sebastidan Arcos to be arbitrary, the Wrking G oup requests the Governnent
of the Republic of Cuba to take the necessary steps to renedy the situation in
order to bring it into conformty with the nornms and principles incorporated
in the Universal Declaration of Hunman Rights and in the International Covenant
on Civil and Political Rights.

DECI SI ON No. 44/1992 (CUBA)
Communi cati on addressed to the Governnment of Cuba on 8 April 1992.

Concerning: Maria Elena Cruz Varela on the one hand and the
Republi ¢ of Cuba on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working G oup notes with appreciation the infornmation forwarded by

t he Government concerned in respect of the case in question within 90 days of
the transnittal of the letter by the Wrking Goup. The Wrking Goup al so
notes with satisfaction the cooperation displayed by the Governnent of Cuba in
the formof the oral explanations given by the Dean of the Law Faculty of
Havana University, Dr. Julio Fernandez Bultes, during its third session.

3. (See paragraph 3 of Decision No. 1/1992.)

4, In the light of the allegations nade, the Wrking G oup wel cones the
cooperation of the Governnent of Cuba. The Wrking Goup believes that it is
in a position to take a decision on the facts and circunstances of the case,
in the context of the allegations nade and the response of the Governnent

t her et o.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Special
Representative of the United Nations Secretary-Ceneral, M. Rivas Posada,
pursuant to Conmi ssion on Human Rights resolution 1991/68 (E CN. 4/1992/27).

It has also considered the interimreport subnitted to the United Nations
Ceneral Assenbly by M. Carl-Johan Groth, Special Rapporteur on the situation
of human rights in Cuba (A/47/625).

6. The Working Group considers that:

(a) According to the allegation, Maria Elena Cruz Varela, a witer and
the President of the dissident group Criterio Alternativo was detai ned and
rel eased on 19 Novenber 1991, and arrested again on 21 Novenber 1991 at her
hone, during the course of an "act of repudiation", by agents of the Nationa
Revol utionary Police. Seven days |ater, she was sentenced by the Havana
Muni ci pal Court and the sentence was upheld by the People's Provincial Court
of Havana on 4 Decenber 1991
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(b) According to the allegation, the sentence was handed down in the
course of a trial where she was unable to consult any legal counsel. It is
further alleged that the detainee is a nenber of Concertaci 6n Denocratica
Cubana, and that during the days before her detention she had taken part in
several peaceful initiatives organized by dissident groups;

(c) According to the allegation, there have been violations of the
rights protected by articles 9, 10, 11, 19 and 20 of the Universal Declaration
of Human Rights, articles 9, 14, 19 and 21 of the International Covenant on
Cvil and Political Rights (although the State of Cuba is not a party to the
latter instrunent, its provisions forman integral part of the Wrking Goup's
mandat e pursuant to Conmi ssion on Human Rights resolution 1991/42, as decided
in deliberation 02, adopted by the Group on 23 March 1992, with a viewto
determining the arbitrariness or otherwi se of detention) and principles 11, 18
and 24 of the Body of Principles for the Protection of Al Persons under Any
Form of Detention or |nprisonnent;

(d) The Government of Cuba has naintai ned:

(i) As tothe facts, that Maria Elena Cruz Varela "was puni shed
with two years' deprivation of freedomfor proven crines of
unl awf ul associ ati on and production of clandestine printed
matter in case No. 4180 of 1991. She is currently serving
the sentence inposed on her in respect of that case". The
reply does not indicate the facts constituting the
associ ation characterized as unlawmful or those which would
constitute the crime of "production of clandestine printed
matter”. Regarding the trial, the Government naintains that
"during each stage of the proceedings, all the procedura
guar antees established in the current penal procedura
| egi sl ati on were respected"”;

(ii) The Governnment of the Republic of Cuba considers that the
mandat e of the Wirking G oup on Arbitrary Detention, as is
clear both fromthe mandate of resolution 1991/42 and the
background to its establishment, as well as the ternms of the
Body of Principles for the Protection of Al Persons under
Any Form of Detention or Inprisonnent, excludes the
consi deration of any possible arbitrariness in cases of
i mprisonnent, i.e. deprivation of liberty, resulting from an
enf orceabl e judgenent;

(e) The Speci al Representative of the United Nations Secretary-CGeneral,
in the above-nentioned report on the situation of human rights in Cuba, states
that, according to his information, Ms. Cruz is a witer who was expelled
fromthe official artists' and witers' union, nanely the Union of Witers and
Artists of Cuba, in February 1991. He further states that on the sane day
that the official newspaper of the Communi st Party characterized her as an
"inexperienced witer", menbers of the Committee for the Defence of the
Revol uti on warned her to | eave the country. He maintains that she was
det ai ned under the circunstances and on the dates indicated in the allegation
that she was tried and accused of unlawful association and that she was
reportedly not allowed to appoint a |awer. The hearing of the case was said
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to have | asted approximately four hours and Ms. Cruz was reportedly sentenced
to two years' inprisonnent. The report which the Special Rapporteur submitted
to the General Assenbly at its forty-seventh session refers only in the annex
to Ms. Cruz Varela as having been detained in Septenber 1992;

(f) The Working Group concludes fromthe foregoing that Maria El ena
Cruz Varel a has been deprived of her freedomfor having legitinmately exercised
the right of association in her capacity as a nenber of the dissident group
Criterio Alternativo, which is part of the Concertaci 6n Denpcrética Cubana.
This fact is not denied by the report of the Governnent, which indeed states
that one of the grounds for her conviction is her nenbership of an association
which it characterizes as illegal. Furthernore, and for |ack of nore
information, it is to be inferred that the docunments nentioned in the
al l egation which were submtted to the Fourth Congress of the Comuni st Party
and the Declaration of the Cuban Intellectuals referred to in the report of
t he Speci al Representative were the facts constituting the offence of
"production of clandestine printed matter";

(9) The deprivation of freedomfor the legitimte exercise of the
rights of association and of freedom of opinion and expression is regarded by
the Working Group, in accordance with the principles referred to in
paragraph 3 of this decision, and consi dered and adopted by the Comm ssion on
Human Rights, as reflected in resolution 1992/28, as arbitrary detention
falling within category I

(h) The Cuban Governnent maintains that, during the trial of Ms. Cruz,
all the procedural guarantees established in the current |egislation in Cuba
were respected, although it rmakes no nention of the guarantees established in
t he Universal Declaration of Human Rights and the rel evant international |ega
i nstruments accepted by States ampobng which, pursuant to deliberation 02 of the
Wor ki ng Group, should be included in the International Covenant on Cvil and
Political Rights and the Body of Principles for the Protection of all Persons
under Any Form of Detention or Inprisonnment. Article 11 of the Universa
Decl aration of Human Ri ghts demands a public trial with "all the guarantees
necessary for his [the accused' s] defence", while article 14 of the
International Covenant on Gvil and Political R ghts adds further safeguards,
stipulating that "adequate tinme and facilities for the preparation of his
defence and to communi cate with counsel of his own choosing" shoul d be
provided to the accused and that he should be infornmed of the right to have
| egal assistance and of his right to choose it;

(i) It is an unchallenged fact that only seven days el apsed between the
deprivation of freedomand the trial, and consequently both the source and the
Speci al Representative maintain that she woul d not have been able to consult a
| awyer, a fact which is not disputed by the Governnent;

(j) In any case, because of the lack of nore information as to the
actual procedure followed in the trial the Wrking Goup cannot be convi nced
that the shortcomings referred to are "so serious" as to constitute a case of
arbitrary deprivation of freedomfalling within category Ill, as nmentioned in
paragraph 3 of this decision
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(k) It remains to be determnined whether the Wrking Goup's nmandate is
restricted to cases of deprivation of freedomprior to trial (or detention
properly speaking, according to the opinion of the Governnent of Cuba) or
whet her it also includes those cases of deprivation of freedomwhich are the
result of an enforceable judgenent (or inprisonnent, according to the
Governnent itself);

(1) As the CGovernnent argues, the Body of Principles for the Protection
of All Persons under Any Form of Detention or Inprisonment does, indeed, make
a distinction between the expressions "detention" and "detai ned person” on the
one hand and "inprisonnent” and "inprisoned person” on the other, dependi ng on
whet her the person has already been tried (the second case) or not (the first
case). Fromthis distinction, it is to be inferred that the Wrking Goup's
mandate is restricted only to determining a possible arbitrariness in respect
of persons who have not been tried;

(m The Working Goup, in its deliberation 03, adopted at its
third session, and amended at its fifth session, decided - for the reasons
given inits texts, which forman integral part of this decision - that its
mandat e i ncludes all forms of deprivation of freedom whether administrative,
judicial, prior or consequent to a trial

(n) Furthernore, the expression "detention" (detencién) used in
resol ution 1991/ 42 which established the Wrking Goup, should al so be
construed as including arrest without trial, prior to or during the
preparatory stage of the trial or else following or consequent to the trial
The same shoul d be said regarding the expression "inprisonment" (prision).
This can be seen froman analysis of the Constitutions of the Latin Anerican
countri es:

(i) Reference is made to "prision" as deprivation of freedom
prior to trial in the Constitution of Paraguay of 1992,
article 19 of which speaks of "prision preventiva"
(preventive inprisonnent); the Constitution of Peru of 1979
whi ch prevents parlianentarians from being "procesados n
presos" (tried or inprisoned) w thout authorization, an
obvi ous reference to preventive arrest; articles 15 and 17 of
the Constitution of Uruguay, which refer to "preso" and
"prisién preventiva" (prisoner and preventive inprisonment);
articles 6, 9, 10 and 13 of the Constitution of Guatemal a of
1985; article 2 (a) and (b) of the Constitution of the
Dom ni can Republic of 1966, which states that any person
arrested "se elevara a prisioén" (shall be inprisoned) within
48 hours of being brought to trial; articles 92 and 93 of the
Constitution of the Republic of Honduras of 1982, which
refers to "auto de prisioén" (inprisonment order) for a person
who is charged; articles 18 and 19 of the Constitution of
Mexi co of 1917, which refer to "prision preventiva y auto de
prisién" (preventive inprisonnment and inprisonnment order);
article 11 of the Constitution of Bolivia of 1967, which
refers to "encargados de las prisiones a la que se lleva a
| os encausados" (the persons in charge of the prisons to
whi ch the accused are taken); article 19, paragraph 7 of the
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Constitution of Chile, which refers to "encargados de | as
prisiones y prision preventiva" (the persons in charge of the
prisons and preventive inprisonment); and the Constitution of
Brazil of 1988, which includes a sinmilar reference to

i mprisonnent (arts. 5 LXI, LXII, LXIIIl, LXIV, LXV, LXVI and
LXVI1);

(ii) On the contrary, article 176 of the Constitution of Peru
article 60, paragraph 6 of the Constitution of Venezuel a;
article 33, paragraphs 2 and 3 of the Constitution of
Ni caragua; article 28 of the Constitution of Panama (which
refers on three occasions to "l os detenidos" (detainees) who
are subjected to the prison systen); article 18 of the
Argentine Constitution of 1853, which provides that "lLas

carceles seran ... para seguridad y no para el castigo de |los
det eni dos en ellas" (the prisons shall be ... for security

and not for the punishnent of the detainees held in then) al
use the expression "deteni do" (detainee) as bei ng synonynous
wi th "penado" (convict);

(iii) Inreferring to the sanme penalty, the deprivation of freedom
on account of debt, the Constitutions of Ecuador, Costa Rica
and Peru use the expression "prisién por deudas”
(inmprisonment for debt); the Constitution of Nicaragua refers

to "detenci 6n por deudas" (detention for debt); other

Constitutions speak of arrest for debt; and still others use
two or three of these expressions (Honduras, Panama and
Col onbi a) ;

(0) Lastly, Joaquin Escriche's Diccionario Razonado de Legislacién y
Jurisprudencia, refers to "arresto" (arrest) as being synonynous wth

"prisioén" (inmprisonment) maintaining that "according to the Diccionario de la
Lengua Castellana, arresto (arrest) is the same as prisién (inprisonnent) and
t herefore nmeans not only the act of taking, seizing or apprehending a person
but also the place in which he is confined or secured"; "prisién"
(inprisonment) [is] the act of taking, seizing or apprehending a person,

t hereby depriving himof his freedont; and "detenci 6n" (detention) is
nentioned only in the entry "detencién arbitraria: véase arrestar" (arbitrary
detention: see "to arrest") - hence the conclusion that there is sinmlarity

anmong the concepts of "arresto", "prisién" and "detencién".
7. In the light of the above, the Wrking G oup decides:

The detention of Maria Elena Cruz Varela is declared to be
arbitrary, being in contravention of articles 10, 11, 19 and 20 of the
Uni versal Declaration of Human Rights and articles 9, 14, 19 and 21 of
the International Covenant on Gvil and Political Rights and falling
within category Il of the principles applicable in the consideration of
the cases submitted to the Wrking G oup
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8. Consequent upon the decision of the Wrking Group declaring the detention
of the above-nentioned person to be arbitrary, the Wrking Goup requests the
CGovernment of the Republic of Cuba to take the necessary steps to renedy the
situation in order to bring it into conformty with the norns and principles
incorporated in the Universal Declaration of Human Ri ghts and in the
International Covenant on Civil and Political R ghts.

DECI S| ON No. 48/1992 ( BURUNDI )

Communi cati on addressed to the Government of the Republic of
Burundi on 8 April 1992

Concerning: Enile Ruvyiro on the one hand and the Republic of
Burundi on the other.

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter I1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be admissible, in respect of allegations of detention reported to
have occurred.

2. The Working Group notes with concern that to date no informati on has been
forwarded by the Government concerned in respect of the case in question

Wth the expiration of ninety (90) days fromthe transnmittal of the case by
the Working Group, it is left with no option but to proceed to render its
decision in respect of the case of alleged arbitrary detention brought to its
know edge.

3. (Sane as in Decision No. 1/1992.)
4. In the light of the allegations made, the Wrking G oup woul d have
wel coned the cooperation of the Governnent of Burundi. |In the absence of any

i nformati on fromthe Government, the Wrking Goup believes that it isin a
position to take a decision on the facts and circunstances of the case,
especially since the facts and all egati ons contained i n the comuni cati on have
not been chal | enged by the Governnent.

5. It is alleged in the conmmunication fromthe source that Enmile Ruvyiro,
a 40-year-old peasant, was arrested at his honme in the conmune of Rugazi,
provi nce of Bubanza, by several dozen sol diers and about a dozen police
officers. The arrest warrant was issued by the prosecutor in Bubanza.
According to the source, the arrest was due to the fact that, at a public
neeting in 1990, Emle Ruvyiro allegedly spoke on the issue of the
confiscation, by the prosecutor in Bubanza, the Commander of the barracks in
Mizi nda and other officials, of |land occupied by 360 peasants. M. Ruvyiro
was charged with endangering State security and incitenment to ethnic hatred.
He is allegedly still being held in Bubanza prison. According to the source,
Emile Ruvyiro, who is represented by a | awer, has appeared in court five
times since his arrest. His |latest appearance was in 1991. Each tinme the
trial was postponed at the request of the prosecutor. |In addition, after
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failing to gather sufficient evidence against Emile Ruvyiro, the prosecutor is
said to have threatened a witness with prison if he refused to testify agai nst
M. Ruvyiro.

6. It is clear fromthe facts as reported that Emle Ruvyiro has been kept
in detention since 16 March 1991 solely because he peacefully exercised his
right to freedom of opinion and expression, which inplies the right not to be
bot hered because of his opinions, by publicly denouncing the confiscation by
the authorities of the province of Bubanza of |and bel onging to 360 peasants.
This right is guaranteed by article 19 of the Universal Declaration of Human
Rights and by article 19 of the International Covenant on Cvil and Politica
Ri ght s.

7. In the light of the above, the Wrking Goup decides:

The detention of Emle Ruvyiro is declared to be arbitrary being in
contravention of article 19 of the Universal Declaration of Human Ri ghts
and article 19 of the International Covenant on Civil and Politica
Rights and falling within category Il of the principles applicable in the
consi deration of the cases submitted to the Wrking G oup

8. Consequent upon its decision declaring the detention of Emle Ruvyiro to
be arbitrary, the Wrking G oup requests the Governnment of the Republic of
Burundi to take the necessary steps to renmedy the situation in order to bring
it into conformity with the norms and principles incorporated in the Universa
Decl arati on of Human Rights and in the International Covenant on Cvil and
Political R ghts.

DECI SI ON No. 49/1992 (LAO PECPLE S DEMOCRATI C REPUBLI C)

Communi cati on addressed to the Governnment of the Lao People's
Denocratic Republic on 3 February 1992.

Concerning: Patrick Khamphan Pradith on the one hand and the
Lao People's Denocratic Republic on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

CGover nment concerned the above-nenti oned comruni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Group notes with concern that to date no informati on has been
forwarded by the Government concerned in respect of the case in question

Wth the expiration of nore than ninety (90) days fromthe transnmittal of the
case by the Working Goup it is left with no option but to proceed to render
its decision in respect of the case of alleged arbitrary detention brought to
its know edge.

3. (Sane as in Decision No. 1/1992.)
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4. In the light of the allegations made, the Wrking G oup woul d have
wel coned the cooperation of the Lao Governnent. In the absence of any

i nformati on fromthe Governnment, the Wrking Goup believes that it isin a
position to take a decision on the facts and circunstances of the case,
especially since the facts and all egati ons contai ned i n the communi cati on have
not been chal | enged by the CGovernnent.

5. It is alleged in the comunication fromthe source that

Patrick Khanphan Pradith, born in 1934, Vice-Governor of the province of

Luang Prabang under the former Royal Government of National Unity, was
arrested in 1975, followi ng the establishnent of the Lao People's Denpcratic
Republic. It is alleged that, at that time, the new Governnment announced that
all civilian officials and mlitary personnel who had worked for the forner
CGovernment shoul d attend political re-education classes if they wi shed to be
enpl oyed by the new Government. Reportedly, nost officials attended of their
own free will, but those who did not were arrested. According to the source,
it is not known whether Patrick Khanphan Pradith attended of his own accord or
whet her he was arrested. Patrick Khanphan Pradith is said to have been
det ai ned since 1975 wi thout charge or trial in 12 re-education canps or
prisons. He is said to be currently held in the re-education canp at Soppane,
provi nce of Houa Phan, where, according to the source, prisoners are given
perm ssion to go out during the day and to travel within the province.

6. It is clear fromthe facts as reported that Patrick Khanphan Pradith has
been held in detention since 1975 w thout charge or trial, solely for the
purpose of political re-education, follow ng the establishnent of the

Lao People's Denocratic Republic; that, in principle, the basic aimof such
political re-education is to induce the person who undergoes it to change

vi ews; and that, because of the objectives it pursues, it thus appears to be
contrary to the right guaranteed by article 19 of the Universal Declaration of
Human Rights and by articles 18 (2) and 19 of the International Covenant on
Cvil and Political Rights. It should also be noted that the Wrking G oup
sent a nmessage to the Government concerning Patrick Khanphan Pradith, urgently
appealing to the Governnent to ensure that M. Khanphan Pradith receives the
necessary nedi cal care and to guarantee his right to physical integrity. The
CGovernment has not responded to this appeal

7. In the light of the above, the Wrking Goup decides:

The detention of Patrick Khanphan is declared to be arbitrary,
being in contravention of article 19 of the Universal Declaration of
Human Rights and articles 18 (2) and 19 of the International Covenant on
Cvil and Political Rights and falling within category Il of the
principles applicable in the consideration of the cases subnitted to the
Wor ki ng G oup.

8. Consequent upon the decision of the Wrking Group declaring the detention
of Patrick Khanphan Pradith to be arbitrary, the Wrking G oup requests the
CGovernment of the Lao People's Denocratic Republic to take the necessary steps
to remedy the situation in order to bring it into conformty with the norns
and principles incorporated in the Universal Declaration of Human R ghts and
in the International Covenant on CGvil and Political R ghts.
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DECI SI ON No. 50/1992 (COTE D' | VO RE)
(See annex |1, Decision No. 50/1992.)
DECI SION No. 51/1992 (TUNI SI A)
Communi cati on addressed to the Governnment of Tunisia on
8 April 1992.

Concerning: Hanadi Jebali and Mohamed al - Nouri on the one hand
and Tuni sia on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the
Covernment concerned the above-nenti oned comuni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by
t he Government concerned in respect of the cases transnmitted to it, within
ninety (90) days fromthe transmittal of the letter by the Wrking G oup

3. (Sane as in Decision No. 1/1992.)

4. In the light of the allegations made, the W rking G oup wel comes the
cooperation of the Tunisian Government. The Working Goup transmtted the
reply of the Tunisian CGovernnent to the source of the information, which to
date has not responded. The Working Group believes that it is in a position
to take a decision on the facts and circunstances of the cases, taking into
account the allegations made and the Governnent's reply.

5. It is alleged in the comunication fromthe source that Hamadi Jebali, a
journalist and director/editor of Al -Fajr, the weekly magazi ne of an-Nadha
(I'slanm ¢ Renai ssance Party), an unauthorized party, and Mohanmred al - Nouri, a

| awyer, were detained on 17 January 1991, just after being sentenced by the
mlitary court in Tunis to prison terns of one year and six nonths
respectively, for defamation of a judicial institution. 1In an article
published in Al-Fajr on 27 Cctober 1990, Mhammed al - Nouri stated that
mlitary courts are unconstitutional in a denocratic society and called for
their abolition. He also cast doubt on the independence and qualifications of
t he judges presiding over those courts. According to the source,

Hamadi Jebali and Mohammed al - Nouri were not permitted to appeal against the
mlitary court's decision. Both are alleged to be still in prison, despite
the fact that they have conpleted their sentences.

6. Inits reply, the Tunisian Governnent confirms the fact that the reason
for the detention of Hamadi Jebali (which it says began on 31 January 1991 or
2 February 1991, and which the source says began on 17 January 1991) and of
Mohamed al - Nouri (which it says began on 6 March 1991, and which the source
says began on 17 January 1991) was the above-nentioned article reported by the
source, published under the byline of Mohammed al -Nouri in the nmagazi ne Al -
Fajr, of which Hamadi Jebali is director and editor. The Tuni sian Gover nnent
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also adnmits that Hanadi Jebali is still being detained although he has

conpl eted his one-year prison term But it explains the situation by the fact
that, while Hanadi Jebali was in detention, the exani ning magi strate for the
mlitary court in Tunis investigated a plot against internal State security
attributed to the Ennahda novenent, and established that the person in
guestion, who allegedly remained a nmenber of the Executive Bureau of the
above- menti oned secret novenent, was al so inplicated. Thus another detention
warrant was issued against him The case is following its course. The
Tuni si an Government al so acknowl edges that Mhanmmed al - Nouri was kept in
detention on the expiry of his sentence for the same reasons, but says he was
rel eased on bail on 18 March 1992 at the decision of the exam ning magistrate

for the military court. 1In addition, in a comentary sent together with the
Tuni sian Government's reply, entitled "Quarantees for persons tried by
mlitary courts in Tunisia", it is mentioned that the mlitary court is

conpetent to judge offences by nilitary personnel covered in article 8 of the
Code of MIlitary Justice, on the one hand, and cases where civilians are
inplicated in the sane trial as mlitary personnel, on the other, because of
the principle of unity of jurisdiction; in these circunstances it mi ght be
wonder ed whether the mlitary court is conpetent to try two civilians,

Hamadi Jebali and Mohammed al - Nouri, for a violation of the press |aws.
Furthernore, fromthe excerpts of the Code of MIlitary Justice attached to the
Covernment's reply, it appears that there is no appeal agai nst judgenents
handed down by the military courts. Only application for judicial reviewis
possible, even if it has the effect of suspending the execution of the
convi cti on.

7. Thus, the foregoing clearly indicates that Hanadi Jebali and

Mohamed al - Nouri were convicted by the mlitary court and detained for freely
and peaceful |y exercising, through the publication in the nmagazine Al -Fajr of
the article in question, their right to freedom of opinion and expression, as
guaranteed by article 19 of the Universal Declaration of Human Ri ghts and by
article 19 of the International Covenant on Civil and Political Rights.

8. In the light of the above, the Wrking Goup decides:

(a) The detention of Hamadi Jebali is declared to be arbitrary, being
in contravention of article 19 of the Universal Declaration of Hunman Ri ghts
and article 19 of the International Covenant on Civil and Political Ri ghts and
falling within category Il of the principles applicable in the consideration
of the cases submitted to the Wrking G oup

(b) The Working Goup notes with satisfaction the rel ease on bail of
Mohammed al - Nouri. Nevertheless, in accordance with its nethods of work, the
G oup decides that M. al-Nouri's detention, following a six-nmonth prison
sentence, was also arbitrary, being in contravention of article 19 of the
Uni versal Declaration of Human Rights and article 19 of the Internationa
Covenant on Civil and Political Rights and falling within category Il of the
principles applicable in the consideration of the cases subnitted to the
Wor ki ng Group.
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9. Consequent upon its decision declaring the detention of Hamadi Jebali to

be arbitrary, the Wrking G oup requests the Tunisian Governnent to take the
necessary steps to renedy the situation in order to bring it into conformty
with the norms and principles incorporated in the Universal Declaration of

Humman Rights and in the International Covenant on Cvil and Political Rights.

DECI SI ON No. 54/1992 (UNI TED REPUBLI C OF TANZAN A)

(See annex |1, Decision No. 54/1992.)
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Annex 11

DECI SI ON ON CASES OF REPORTEDLY RELEASED DETAI NEES
AND LI ST OF SUCH PERSONS

In the course of its consideration of sone of the cases of alleged
arbitrary detention which it transmtted to Governnments, the Wrking Goup was
i nforned, either by the Governnment concerned or by the source of the
al l egation, and in some cases by both, that the person(s) concerned is (are)
no | onger in detention.

Paragraph 14 (a) of its methods of work states that the Wrking Goup, in
the Iight of the information exam ned during its investigation, shall take one
of the follow ng deci sions:

"(a) |If the person has been rel eased, for whatever reason, since the

Worki ng Group took up the case, the case is filed; neverthel ess, the Wrking
Group reserves the right to decide, on a case-by-case basis, whether or not
the deprivation of liberty was arbitrary, notw thstanding the release of the
person concer ned".

The following list contains the cases of persons who are reportedly no
[ onger in detention and regardi ng whom the Wrking Goup, after having
exam ned the available information, is of the opinion that no special
ci rcunst ances warrant the Goup to consider the nature of their detention.
The Working Goup, without prejudging the nature of the detention, therefore
decides to file their cases, in the terns of paragraph 14 (a) of its methods
of work.

(The nanes of the persons |isted bel ow are preceded by the nunber of the
deci sion regarding them by order of its adoption by the Wrking G oup, and
the country concerned. The signs (X), (Y) and (2Z) follow ng each name
i ndi cate whether the information of that person's rel ease was provided by the
Government (X), the source (Y), or both (2).)

Decision No. 6/1992 (SYRIAN ARAB REPUBLIC): Bayan Sul ai man All af (2),
Laila Sulaiman al-Ali (2), Wafa Sulaiman al-Ali (Z), Khadija Hussein

al-Ali (2), Lina Muhammad Ashur (Z), Nuha Ahmad Ismail (Z), Hala Muhamrad
Fattum (Z2), Ramlia Ali Abu Ismail (Z), Huda Mustafa Kakhi (Z), Ml ak Sul ai man
Khal uf (Z), Julia Matanius Mkhail (Z), Barzan Nuri Shai khnous (2),

Waf a Muhanmad Taraw yya (Z), Salwa Mihieddi n Wannus (Z), Mariam Abdul Rahman
Zakariyya (2), May Abdul Qadir al-Hafez (Z), Raghida Hassan Mr Hassan (2),
Samira | brahi m Abbas (Z), Muna Muhanmad al - Ahmad (2Z), Nadi ya Muhamrad

Badawi yya (Z), Salafa Ali Barudi (2Z), Fatinma Muhamad Khalil (Z), Minira Abbas
Huwai ja (Z2), Sahar Abbas Huwaija (Z), Than Abdo Huwaija (Z), Wafa Hashim
Idris (2), Najiya Muhammad Shihab Jir'atli (Z), Charnata Khalid al-Jundi (Z2),
Asmahan Yaseen Majarisa (Z), Rana |Ilyas Mahfudh (2), Sawsan Faris

al-Ma'az (2Z), Hiyam Hassan al-M'mar (Z), Lina Rif'at Mr Hassan (2),

Wafa Said Nassif (Z), Wjdan Sharif Nassif (Z), H yam Sul ai mran Nuh (2),

Afaf Walim Qandal aft (Z), Asia Abdul Hadi al-Saleh (2Z), Minira Kamil

al -Sarem (2), Fadia Fuad Shalish (zZ), Sahar Hassan Shamma (Z), Umayma Daoud
Shansin (2Z), Sahar Wajih al-Bruni (Z), Rimah Isnail al-Bubu (2),
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Intisar al-Akhras (2), Abir Barazi (Z), Rabi'a Barazi (2),

Rajia Dayub (2), Lina Ismail (2), Abir Ismandar (Z), Yasmin Istanbuli (2),
Intisar Mayya (Z2), Valentina Qandalaft (2Z), Tawfiqa Rahil (2),

Mal aka Rumia (Z), Sana Sa'ud (Z), Aida Wannus (Z2), Wafa Murtada (Z). (See
al so Chapter II, decision No. 6/1992.)

Deci sion No. 10/1992 (CUBA): Juan Enrique Garcia Cruz (X). (See also
annex |, Decision No. 10/1992.)

Decision No. 12/1992 (CUBA): M guel Angel Barroso (X).

Decision No. 13/1992 (CUBA): Tonas Azpillaga (X), Basilio Alexis Flores (X),
Ri goberto Martinez Castillo (X). (See also annex |, Decision No. 13/1992.)

Deci sion No. 20/1992 (CUBA): Roberto Rios Alducin (X).
Deci sion No. 22/1992 (CUBA): Tania Diaz Castro (X).
Deci sion No. 23/1992 (CUBA): Juan Betancur Morejon (X).

Deci sion No. 24/1992 (CUBA): Mbisés Ariel Vialart del Valle (X),
Guillernp Zen6on Santos Davilla (X), Maria Margarita Gardia Valdés (X). (See

al so annex |, Decision No. 24/1992.)

Deci sion No. 25/1992 (CUBA): Félix Alexis Mrején Rodriguez (X).
Deci sion No. 26/1992 (CUBA): MriamAguilera (X), Ernesto Diaz Nodarse (X),

Leonel a o Leonel ma Madi edo (X), Nérida Pérez Fuentes (X), Abelardo Ferreiro
Al varez (X), Juan Ranbn Llorens (X). (See also annex |, Decision No.
26/ 1992.)

Decision No. 27/1992 (CUBA): Ricardo Figueiras Castro (X).

Deci sion No. 28/1992 (CUBA): Mayra Gonzélez Linares (X), Adolfo Gonzal ez
Cruz (X). (See also annex |, Decision No. 28/1992.)

Decision No. 29/1992 (CUBA): Carlos Otega (X). (See also annex I,
Deci si on No. 29/1992.)

Decision No. 30/1992 (CUBA): Ernesto Bonilla Fonseca (X).
Decision No. 31/1992 (CUBA): Julio Soto Angurel (X).
Deci sion No. 32/1992 (CUBA): Mabel Lopez Gonzales (X), Fidel Diaz

Pacheco (X), Al berto Barbaro Villavicencio (X), Narciso Ramirez Lorenzo (X),
Al berto Fal con Moncada (X), Mercedes Peito Paredes (X), Marcela Rodriguez
Rodriguez (X), Paulino Aguila Pérez (X), Quillernmo Montes (X) (y Ranmdn Loépez
Pefia*). (See al so annex |, Decision No. 29/1992.)

* The case of "Ramdn Lopez Pefa" is filed due to the non-existence of
t hat person.
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Deci sion No. 34/1992 (MEXICO): Joel Padrén Gonzal ez (X).
Deci sion No. 35/1992 (UGANDA): Daniel Orara Atubo (Z2).
Deci sion No. 37/1992 (SUDAN): Al bino Akol Akol (X), Mrghani Babiker (X),
Awad Salatin Darfur (X), Qmar Ai Serabal (X), Mhanmed Sayegh Hassan
Yousif (X), Gordan M cah Kur (X), Professor Myses Macar (X),

Prof essor Ri chard Hassan Kal am Sakit (X). (See also annex I,
Deci si on No. 37/1992.)

Decision No. 41/1992 (CHILE): Mriam Otega Araya (X), Cecilia Radrigan
Pl aza (X), Valentina Al varez Pérez (X).

Decision No. 50/1992 (COTE D IVORE): Degny Segui (Y).

Deci sion No. 54/1992 (UNITED REPUBLIC OF TANZANIA): Seif Sharif Hamad (Y).
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Annex |1

STATI STI CS

in Septenber 1991 to the finalization of the present report

CASES OF DETENTION I N WHI CH THE WORKI NG GROUP ADCPTED A
REGARDI NG THEI R ARBI TRARY CR NOT ARBI TRARY CHARACTER

A Cases of detention declared arbitrary.

1. Cases of detention declared arbitrary falling
within category | (including 2 cases of persons
who died in detention and 3 who were rel eased)

2. Cases of detention declared arbitrary falling
within category Il (including 2 cases of persons
who were rel eased)

3. Cases of detention declared arbitrary falling
within category Il (including 2 cases of persons
who were rel eased)

4. Cases of detention declared arbitrary falling
within categories | and |

5. Cases of detention declared arbitrary falling
within categories Il and Il (including 2 cases of
persons who were rel eased)
Total of cases of detention declared arbitrary
B. Cases of detention declared not arbitrary .
Tot al .
CASES WHI CH THE WORKI NG GROUP DECI DED TO FI LE
A Cases filed due to the person's rel ease, in which
the Working Group deened there were no speci al
circunstances requiring it to consider the character
of the detention (see annex I1)

B. Cases filed due to | ack of sufficient information

C. Oher reasons (e.g. non-existence of the person
whose detention was all eged

Tot al

i n Decenber

DECI SI ON

27

32

19

14

93

94

107

18

126

(Covering the period fromthe begi nning of the Wrking Goup's activity

1992)
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CASES PENDI NG

A Cases which the Wrrking Group decided to keep
pendi ng and request further information

B. Cases transmitted to Governnments in which the
Worki ng Group has not yet taken any deci sion

Tot al

Total of cases dealt with by the Whrking Group during
the period Septenber 1991 to Decenber 1992 . . . . . .

101

159

162

382
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Annex |V
REVI SED METHODS OF WORK
1. The nethods of work are largely based on those applied, in the Iight of

11 years' experience, by the Wrking Goup on Enforced or |nvoluntary

Di sappearances, with due regard for the specific features of the Goup's terns
of reference under Commi ssion on Hurman Rights resolution 1991/42, whereby it
has the duty of informng the Comm ssion by neans of a conprehensive report
(para. 5), but also of "investigating cases" (para. 2).

2. The Group takes the view that such investigation should be of an
adversarial nature so as to assist it in obtaining the cooperation of the
State concerned by the case considered.

3. In the opinion of the Wrking Goup, situations of arbitrary detention,
in the sense of paragraph 2 of resolution 1991/42, are those described in
accordance with the principles set out in annex | of docunent E/ CN. 4/1992/20.

4, In the light of resolution 1991/42, the Wrking G oup shall deem

admi ssi bl e communi cati ons received fromthe concerned individuals thensel ves
or their famlies. Such comunications nmay al so be transmtted

to the Working Group by representati ves of the above-nentioned individuals
as well as by CGovernnents and intergovernnental and non-governnent al

or gani zati ons.

5. The conmuni cations nust be subnitted in witing and addressed to the
secretariat giving the fanmily nanme, first name and address of the sender, and
(optionally) his tel ephone, telex and tel efax nunbers.

6. As far as possible, each case shall formthe subject of a specific
presentation indicating famly name, first nanme and any other information
making it possible to identify the person detained and all elenments clarifying
the | egal status of the person concerned, particularly:

(a) The date, place and the forces presuned to have carried out the
arrest or detention together with all other information shedding light on the
ci rcunstances in which the person was arrested or det ained;

(b) The reasons given by the authorities for the arrest or detention or
t he of f ences;

(c) The relevant legislation applied to the case in point;

(d) The internal steps taken, including donestic renedies,
especi al |y approaches to the adnministrative and | egal authorities,
particularly for verification of the detention and, as appropriate, their
results or the reasons why such steps were ineffective or were not taken; and

(e) A short account of the reasons why the deprivation of liberty
is regarded as arbitrary.
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7. In order to facilitate the Group's work, it is hoped that communications
will be subnmitted taking into account the nobdel questionnaire.

8. Failure to comply with all forrmalities set forth in paragraphs 6 and 7
shall not directly or indirectly result in the inadnmssibility of the
conmuni cati on.

9. The cases notified shall be brought to the attention of the Governnent
concerned by the Chairman of the Goup or, if he is not available, by the

Vi ce-Chai rman, by nmeans of a letter transnitted through the Permanent
Representative to the United Nations asking the Government to reply after
having carried out the appropriate inquiries so as to provide the Goup with
the full est possible information.

10. The conmuni cation shall be transnmitted with an indication of the deadline
established for receipt of a reply. The deadline nmay not exceed 90 days. |If
the reply has not been received by the tine the deadline is reached, the

Wor ki ng Group nay, on the basis of all data conpiled, take a decision.

11. The procedure known as "urgent action" may be resorted to:

(a) In cases in which there are sufficiently reliable allegations that

a person is being detained arbitrarily and that the continuation of the
detention constitutes a serious danger to that person's health or even life.
In such cases, between the sessions of the Wrking Goup, the Wrking G oup
authorizes its Chairman or, in his absence, the Vice-Chairman, to transmit the
conmuni cati on by the nost rapid nmeans to the Mnister for Foreign Affairs of
the country concerned, stating that this urgent action in no way prejudges the
Wrking Group's final assessnent of whether the detention is arbitrary or not;

(b) In other cases, where the detention rmay not constitute a danger to
a person's health or life, but where the particular circunstances of the
situation warrant urgent action. |In such cases, between the sessions of the

Worki ng Group, the Chairman or the Vice-Chairman, in consultation with

two ot her menbers of the Working G oup, may al so decide to transmt the
conmuni cati on by the nost rapid nmeans to the Mnister for Foreign Affairs of
t he country concer ned.

However, during sessions, it devolves on the Wrking Goup to take a deci sion
whet her to resort to the urgent action procedure.

12. Bet ween t he sessions of the Wirking Goup, the Chairnman nmay, either
personal ly or by del egati ng any of the nenbers of the Goup, request an
interview with the Permanent Representative to the United Nations of the
country in question in order to facilitate nmutual cooperation

13. Any information supplied by the Government concerned on specific

cases shall be transmitted to the sources from which the comuni cati ons were
received, with a request for coments on the subject or additiona

i nformati on.

14. In the light of the informati on exanm ned during its investigation, the
Worki ng Goup shall take one of the follow ng decisions:



E/ CN. 4/ 1993/ 24
page 104

(a) If the person has been rel eased, for whatever reason, since the
Wirking Goup took up the case, the case is filed; neverthel ess, the
Wirking Goup reserves the right to decide, on a case-by-case basis, whether
or not the deprivation of liberty was arbitrary, notw thstanding the rel ease
of the person concerned;

(b) If the Wrking Goup determines that it is established that the
case is not one of arbitrary detention, the case is also filed;

(c) If the Wrking Group decides that it does not have enough
information to take a decision, the case renains pending for further
i nformati on;

(d) If the Working Group decides that it does not have enough
infornmation to keep the case pending, the case nay be filed wi thout further
action;

(e) If the Worrking Group decides that the arbitrary nature of the
detention is established, it shall make reconmendati ons to the Governnent
concerned. The recomendations shall also be brought to the attention of the
Conmi ssion on Hurman Rights in the annual report of the W rking Goup to the
Conmi ssi on.

15. Wen the case under consideration concerns a country of which one of the
menbers of the Wirking Goup is a national, that nenber shall not, in
principle, participate in the discussion because of the possibility of a
conflict of interest.

16. The Working Group will not deal with situations of international arned
conflict in so far as they are covered by the Geneva Conventions of

12 August 1949 and their Additional Protocols, particularly when the
International Conmittee of the Red Cross (I CRC) has conpetence.



