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L egal Opinion from the Office of L egal Affairs

Note by the Secretariat

On 29 January 2015, at the first intersessionaétmg of the Commission on
Narcotic Drugs at its fifty-eighth session, a dission was held on substantive and
procedural matters related to the scheduling oakéte, following a notification by
the Government of China, recommending that ketanlieeplaced in Schedule | of
the United Nations Convention on Psychotropic Sambsts of 1971. At that
meeting, the Secretariat was requested to seekgal lepinion on whether the
Commission could schedule a substance under thd T3hvention, if there is a
recommendation from WHO that the substance shoudd be placed under
international control. Accordingly, the relevantfarmation and documents are
hereby reproduced below.

* E/CN.7/2015/1.
1 See outcome of the first intersessional meetinthefCommission, circulated to Member States viacs
Message on 6 February 2015.
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Request from the Commission on Narcotic Drugsfor a legal
opinion

1. In an Interoffice Memorandum dated 6 February 20tte Secretary of the
Commission on Narcotic Drugs brought the requestiédgal advice on whether the
Commission could schedule a substance under th& C®hvention if there was a
recommendation from WHO that the substance shoutd Ime placed under
international control, to the attention of Stephbrathias, Assistant Secretary-
General for Legal Affairs. It was also noted tha&cBtariat was asked to inform the
Commission about the legal opinion at its next iséssional meeting on 23
February 2015.

2. In the part entitled “Background”, as contained Annex | of that
Memorandum, the Secretary of the Commission infalntiee Assistant Secretary-
General for Legal Affairs of the following:

(a) that, pursuant to article 2, paragraph 1, of the@mtion on Psychotropic
Substances of 1971, the Government of China, incéigespondence dated 8
March 2014, notified the Secretary-General of theited Nations that China
recommended that ketamine be placed in Schedul¢éheo1971 Convention.

(b) that the Secretary-General transmitted to all Goments and WHO a
note verbale, dated 14 March 2014, annexing theification and the
information submitted by China in support of thecammendation that
ketamine be placed in Schedule | of the 1971 Cotisan and inviting
Governments to provide comments on economic, spkdghl, administrative or
other factors that they saw as relevant to theiptsscheduling of ketamine.

(c) that during its intersessional meeting on 29 Jayp&xl5, the Commission
discussed procedural aspects related to the scimgdof substances and, in
particular, the impact of a negative recommendatignWHO in relation to a

notification received from a State party. Some iggrants were of the opinion
that WHO assessments shall be determinative as edical and scientific

matters and therefore the Commission was not imstipn to place ketamine
under international control. Other participantsatbthat, while the Commission
was to take into account the WHO assessment, wihieth be determinate as to
medical and scientific matters, it was also to bieamind the economic, social,
legal, administrative and other factors it may ddes relevant, and

consequently may add the substance to any of thedades, or alternatively, it
may decide not to schedule it.

3. The Secretary also informed the Assistant Secre@eageral for Legal Affairs

that the pre-layout version of the report of thértghsixth meeting of the WHO

Expert Committee on Drug Dependence, held in Gerfema 16 to 20 June 2014,
had been brought to the attention of the Commissagnsoon as it was made
available by WHO.

4. Furthermore, the Secretary submitted the followaudgitional accompanying
documentation, in the form of as annexes and am&chs to the Memorandum:

(a) The provisions of the 1971 Convention and the rahdvparts of the
Commentary;
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(b) The notification from the People’s Republic of Chirmoncerning the
proposed recommendation for the international antf ketamine under the
1971 Convention;

(c) The relevant extract of the notification by the &itor-General of WHO
addressed to the Secretary-General of the UN, d&®dNovember 2014
concerning the recommendation not to place ketamimeer international
control;

(d) The relevant extract from the pre-layout version tbe thirty-sixth
meeting of the WHO Expert Committee on Drug Deperode

Interoffice memorandum dated 18 February 2015 from
David Hutchinson, Principal Legal Officer in charge of the
Office of the Legal Counsde, to Jo Dedeyne-Amann,
Secretary of the Commission on Narcotic Drugs, relating to
the authority of the Commission to schedule a substance
under the Convention on Psychotropic Substancesif thereis
a recommendation from the World Health Organization
that the substance should not be placed under inter national
control

1. | refer to your memorandum dated 6 February 2Dil@hich you state that
the secretariat of the Commission on Narcotic Drgbe Commission") was
asked to seek our legal advice on the followingsioe:

"Can the Commission on Narcotic Drugs schedule bstnce under the
Convention on Psychotropic Substances of 197 1dfdlis a recommendation
from the World Health Organization that the substshould not be placed
under international control?"

2. We are aware that Parties to the ConventiontardCommission may take a
different view to the responses we provide. As suhr response should not in any
way be construed as the only or definitive viewdame would appreciate your
conveying this understanding to the Commission.

3.  Subject to that understanding, our responseotar yjuestion is that, in our
view, the Commission can schedule a substance under Convention on
Psychotropic Substances even if there is a recordatéon from the World Health
Organization that the substance should not be plaseder international control,
provided that the Commission has taken into accalintelevant factors specified
in Article 2 (5) of the Convention before takinglacision.

4. A detailed analysis is contained in the annex ie themorandum.
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Annex

1. The purpose of this annex is to provide a dedadinalysis on the following question on
which you have asked us for our advice:

"Can the Commission on Narcotic Drugs schedulebstamce under the Convention on

Psychotropic Substances of 1971 if there is a recemdation from the World Health

Organization that the substance should not be glander international control?"
2. We understand that this question has been posedhiion to a notification from China
under Article 2 (1) of the Convention on Psychoitopubstances ("the Convention") stating
that ketamine should be added to Schedule | ofCievention, to which the World Health
Organization (WHO) responded that the substanceeraed should not be included in that
Schedule. You have noted that the Commission orcdtiar Drugs ("the Commission”) is
expected to act on the notification of China affifty-eighth session to be held from 9 to 17
March 2015.

Functions of the Commission under the Convention

3. By way of background, the Commission on Narc@itigs was established by the
Economic and Social Council (ECOSOC) by its resofudopted on 16 February 1946, and
was mandated, among other things, to "[a]ssist Gbencil in exercising such powers of
supervision over the application of internationahwentions and agreements dealing with
narcotic drugs as assumed by or conferred on ths€lt. The Convention on Psychotropic
Substances, which was adopted on 21 February 18¥ &raered into force on 16 August 1976,
and which is aimed at preventing and combattingsabef psychotropic substances and the
illicit traffic to which it gives rise, sets out tain functions of the Commission under the
Convention. Those functions were formally acceftgdE COSOC by its resolution 1576 (L) of
20 May 1971.

4, Article 17 of the Convention entitled "Functomf the Commission” provides, in
paragraph 1, that "[tlhhe Commission may considemgltters pertaining to the aims of this
Convention and to the implementation of its pravisi, and may make recommendations relating
thereto."

5. Article 2 of the Convention then sets out tpec#fic functions of the Commission in
relation to the addition of substances to the Salesdof the Convention, the transfer of
substances from one Schedule to another, and kagodeof substances from the Schedules. As
far as the Commission's role in adding substar@elet Schedules is concerned, which is the
relevant scenario in the present case, Article )2ofsthe Convention provides that "[t]he
Commission, taking into account the communicatioomf the World Health Organization,
whose assessments shall be determinative as taahedlid scientific matters, and bearing in
mind the economic, social, legal, administrativd ather factors it may consider relevant, may
add the substance to Schedule I, 11, 1l or IV. T®e@mmission may seek further information
from the World Health Organization or from othepegpriate sources "
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Procedure for adding a substance to the Schedfithe €onvention

6. Any consideration by the Commission under Agi@ (5) of the Convention is
preceded by several steps, in which WHO plays aradg. Under Article 2 (1) of the
Convention, a natification to include specific stlrsces not yet under international
control in a Schedule of the Convention may be mhage Party to the Convention or
by WHO. Under Article 2 (2), "[tlhe Secretary-Geakshall transmit such notification,
and any information which he considers relevanth Parties, to the Commission and,
when the notification is made by a Party, to therM/dlealth Organization.”

7. Pursuant to Article 2 (4) of the Convention, WH®ould conduct an assessment
of a specific substance in accordance with theeoat set out in that Article, and
communicate its assessment and recommendatioret€mmission. The Commission
then considers the matter pursuant to Article 2q&dted above.

8. In this context, we understand that the notifma by China to include ketamine

in Schedule | of the Convention was made underchati2 (1) of the Convention

(E/CN.7/2015/7, annex lllI). We also understand thW&iO recommended not to place
ketamine under international control at this tinteresponse to the notification made by
China (E/CN.7/2015/7, annex IV). Your question tekato whether the Commission
may include a substance in a Schedule of the Cdamuenif WHO had recommended

not to place the substance concerned under intematcontrol.

Role of the Commission and the Parties

9. In the first instance, it is for the Commissidgelf to decide whether it has the
competence to deal with a specific matter, sucthasnclusion of a substance in a Schedule
of the Convention in case where WHO had expressszh&ary opinion. In this regard, rule
54 of the Rules of Procedure of the Functional Cdssions of ECOSOC, which is
applicable to the Commission, provides that "[a]tiow calling for a decision on the
competence of the commission to adopt a propodahited to it shall be put to the vote
before a vote is taken on the proposal in questidimerefore, if a member of the
Commission puts forward such a motion, it is far @ommission to decide.

10. However, certain indications that may shed tligh your question are set out
below. We would like to emphasize that the poinenbtioned below do not purport to be
an authoritative or definitive interpretation ofetnelevant provisions of the Convention
and that other parties may take a different view.

Analysis of the relevant provisions

11.  We first note that the Convention does notaonprovisions that specifically deal with
the situation described in your question. Arti2l¢4) of the Convention deals with a situation
where WHO communicates an assessment on a substad@ny control measures necessary
for the substance, and Article 2 (5) authorizes Gmenmission to add any substance in the
Schedules of the Convention.

12. However, there is no specific provision thapleily deals with the procedure to be
followed when WHO recommendsot to place a substance under international control
specific provision that states that the Commisgdree to take a contrary decision in case WHO
makes such recommendation, or is bound by WHO resemdation not to place a substance
under international control.
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13. As far as the nature of the WHO communicatiordar Article 2 (4) of the
Convention is concerned, that Article provides tia communication should contain
an "assessment" of the substance concerned, tagetlie "recommendations” on
control measures. Article 2 (5) further provideattbthe assessments of WHO "shall be
determinative as to medical and scientific mattefidie word "determinative" seems to
indicate that WHO's assessments have a speciaisstaat serve to conclusively define
the medical and scientific nature of a substance.

14.  Article 2 (5), however, further provides thhé tCommission may add the substance to
a Schedule "bearing in mind the economic, soc&jal, administrative and other factors it
may consider relevant". Therefore, it seems that @mmmission is required to take into
account not only the WHO's assessments as to niedich scientific matters, but also
economic, social, legal, administrative and otlaetdrs. Only when they have been taken into
account can the Commission proceed to decide whethedd the substance to the Schedule
or not. Article 2 (5) therefore seems to indicatattthe Commission is expected to reach a
conclusion after taking into account all the rel@viactors, rather than on the basis of only one
or several factors, such as the WHO's assessnidngsapproach seems to have been accepted
by the Commission (E/1983/15, para. 195).

15.  Article 2 (5) of the Convention also clarifigmt the Commission alone is authorized to
add a substance to a Schedule of the Conventioa. dénvention does not confer that
authority on WHO. The only exception is when a Pagpeals the Commission's decision, in
which case ECOSOC may decide to add a substaneeSochedule of the Convention

(Article 2 (8) of the Convention).

Commentary on the Convention

16. In shedding light on your question, we haw& atonsulted th€ommentary on the
Convention on Psychotropic Substances (E/CN.7/589), which was published in 1976, and
which provides useful guidance in interpreting theovisions of the Convention. The
commentary to Article 2 (5) provides that:

"[if WHO finds under paragraph 4 [of Article 2] dha substance does not have the
dangerous properties described in subparagréh clause (i) or (i), and by
consequence expressly or impliedly recommends # dbmmunication to the
Commission that the substance should not be ctedradhe Commission would not be
authorized to place it under control. Doing so wiolié incompatible with the provision
that the WHO assessment should be 'determinatite medical and scientific matters',
and also with the basic assumptions of the autbbtee Vienna Convention which is
intended to deal only with problems arising frorne #ibuse of substances which have
dangerous qualities as defined in the above-mesdiatause (i) or (ii)'{Commentary,

p. 71).

17.  The commentary seems to put emphasis on tterndeative nature of the WHO
assessments as far as medical and scientific materconcerned, and the object and purpose
of the Convention.

Subsequent practice

18. As far as subsequent practice is concerned, we idewntified two potentially relevant
cases dealt with by the Commission. In 1997, Spgaimposed the inclusion of several
substances in Schedules | and Il of the Conventiom, WHO recommended not to amend
those Schedules to extend international contrdlectively to some of the substances notified
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by Spain, and made its own recommendations on ivstances in response to the proposal by
Spain (E/1999/28/Rev.1, paras. 109 and 111). Thenrdlesion approved the WHO
recommendations on the two substances, but theweriecord of any action taken with respect
to the substances to which WHO objected.

19. In 1991, WHO recommended that a substance shoulteleted from Schedule IV of
the Convention, and that it should not be transtéto any other Schedule (E/1991/24, p. 23).
This was a case that concerned the deletion obatance which was already included in a
Schedule, rather than an objection to the inclusiosm new substance to a Schedule. However,
the case is relevant in the sense that WHO recometethat the substance should not appear
in any of the four Schedules of the ConventiontHis case, the Commission unanimously
decided to remove the substance from Schedule NA@./24, p. 23).

20.  While these two cases seem to indicate that then@ssion has generally followed WHO
recommendations not to add substances to or maistabstances in the Schedules of the
Convention, the Commission has, in the past, ®jeat number of WHO recommendations to
include specific substances in the Schedules oCthevention (E/1983/15, paras. 206 to 208;
E/1984/13, para. 11). While the context was diffiéfeom that envisaged in your question, i.e.
a case where WHO recommendedt to include a specific substance in a Schedule, the
practice of the Commission to reject WHO recomméinda is still relevant as it indicates that
the Commission has not felt itself bound by WHCoramendations.

Conclusions

21. Article 2 (5) of the Convention does provide thaH®@ assessments are determinative

as to medical and scientific matters of a substaaed that the Commission should take them

into account, but the ultimate authority to decideether the substance should be added in a
Schedule rests with the Commission. In doing ssGbmmission is required to take into account

factors broader than medical and scientific factiithe overall assessment of the Commission is
to add the substance in a Schedule, it has therdytto do so, even if WHO had recommended

otherwise. Therefore, it does not seem that theomar assessments by WHO on medical and
scientific matters alone could determine the coafsection to be taken by the Commission.

22.  As far as the views expressed in @@nmentary are concerned, it placed emphasis on the
fact that WHO assessments were "determinative"oamedical and scientific matters of a
substance to conclude that the Commission maydwaaubstance in a Schedule when WHO
recommends not to place a substance under intemalticontrol. However, looking at
Article 2 (5) as a whole, the Commission is expddie take a broader perspective, and
is required to take into account all relevant fastbo reach a conclusion. From this
perspective, if the Commission takes a decisiontadhclude a substance in a Schedule
without considering the relevant factors other thha WHO assessments, it could be
said that the requirements under Article 2 (5) mbent upon the Commission have not
been fulfilled.

23. Therefore, in response to your question, in @iew, the Commission can

schedule a substance under the Convention on Pgyghio Substances even if there is
a recommendation from WHO that the substance shoutd be placed under

international control, provided that the Commissioas taken into account all relevant
factors specified in Article 2 (5) of the Convemntibefore taking a decision.




